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AN 



ELEMENTAEY VIEW OF THE PROCEEDINGS 



IN AN 



ACTION AT LAW. 



An Action is the means- pointed out by law of 
obtaining the remedy of a civil injury. It is defined 
by the Mirror to he the lawful demand ofow^s rights 
and by Bracton and Fleta to be jus perseqtiendi in 
judicio id quod aUcui debetur. 

The object of the present Treatise is to trace in a 
simple and intelligible manner the steps by which this 
^^ demand of one's right'' is, according to the law of 
Bngland, to be pursued. And it seems necessary, 
before entering on a description of those steps them- 
selves, to describe the Tribunals before which they are 
to be taken. There are at present three Superior 
Courts of Common La\f, the Queen's Bench, Common 
Pleas, and Exchequer, all three of which alike derive 
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their origin from a court called the Curia Regis, or 
Atda Regis from the place in which it ordinarily was 
held, and which, under our early Norman princes, was 
the Supreme Court of Justice in this kingdom. Of 
this court the sovereign himself was the judge, assisted 
by the grand justiciary of England, who in his absence 
acted as his deputy, and by the other principal officers 
of state. The court was, however, not a stationary 
one. The monarch in those times frequently made 
the tour of his dominions : and one of his chief objects 
in doing so was to afford all his subjects the oppor- 
tunity of applying to his court for justice. It is true 
that the whole business of the kingdom was not, and 
could not have been, there transacted. The labours 
of the Supreme Court were lightened by the Sheriff's 
County Court and tourn, and by the Leets and Courts 
Baron existing in the different manors throughout 
England. In these, many causes even of importance, 
and all petty causes, weare decided ; for it was thought 
beneath the dignity of the King's Court to take cog- 
nizance of any dispute the subject of which was of less 
value than 40«., a considerable dum in .those days, and 
hence the practice which even now obtains in the 
superior courts, which represent the Auhz Hegis^ of 
staying proceedings in an action, when it ai^>ear8, from 
the plaintiff's own shewing, that his demand is less 
than 40^., and the cause is cognizable by an inferior 
court. However, though, these local tribunals had, in 
many cases, a jurisdiction concurrent with that of the 
Aula Regis, still so much more confidence was reposed 
by the people at large in the wisdom and integrity of 
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the supreme tribunal, which was seldom animated bj 
those local prejudices, or actuated by those local in- 
terests which were too apt to sway the courts of the 
lord, or even of the sheriff, that in process of time 
means were found out of reserving almost every matter 
of importance for the decision of the Aula Regis, and 
parties were even willing to pay a sum of money to 
the crown for permission to sue there, which payments, 
as appears from the records of the Exchequer, con- 
stituted part of the royal revenue, and are the ori^n 
of the fines paid, at this day, upon all original writs 
issuing out of chancery, 

In consequence of the preference thus shewn by 
suitors for the Ctii*«a Regis, the business of that court 
became so heavy and frequently so much in arrear, 
that a numerous train of advocates and suitors were 
obliged to follow it about in its peregrinations from 
one end of th'6' kingdom to the other. The incon>- 
veniences of this system, although diminished by the 
appointment of Justices in Eyre or in Itinere, whose 
courts were substituted for and represented thart of the 
monarch himsi^lf in the districts through which tiiey 
travelled, were so gr^at, that they occasioned the in- 
sertion of a clause in Magna Charta;^^* Comrkuma 
placita non sequantur curiam nostram sed teneamtur 
in' aUquO'loeo €ert(h** • This clause, enjoining <^ that 
Common' Pleas ^ould no longer follow the King's 
Court, but be held in some fixed place,'' was complied 
with, by erecting the Court of Common Pleas at West- 
minster, and 'as fiie words *^ Common Fletds" so used 
in controdiatinction to ^'' Crown Fieas,** included all 
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disputes by which the intereists of the crown were not 
affected, the consequence of this clause in Magna 
Charta was, that the proceedings in almost all civil 
actions, instead of being carried on wherever the Curia 
Regis happened to be, were transacted in the Court of 
Common Pleas at Westminster. , This alteration took 
place in the reign of King John, and may be looked 
on as the origin of our present system of judicature. 

The establishment of the Common Pleas at West- 
minster while it removed one grievance created another, 
for, though the suitors had no longer to travel dboat 
after the Eang's Court, yet they had to come from the 
most distant parts of England up to Westminster. 
Accordingly, by the Statute of Westminster the Second, 
passed in the 13th year of the reign of Edward the 
First, the parties who, till that time, had been obliged 
to appear in person before the court (except in some 
cases of special favour) obtained the privilege of pro- 
secuting and defending their suits by attorney; and 
thus it was that the employment of an attorney of the 
courts at Westminster originated. 

After the establishment of the Common Pleas at 
Westminster, the Curia Regis still continued to attend 
the king's person, and to decide causes in which the 
crown was concerned. But the great lawyers established 
themselves near Westminster, where they founded the 
Inns of Court, and devoted themselves to the more 
lucrative business transacted there. At length, Edward 
the First, by the advice of the most eminent landers of 
that day, determined to remodel the entire system of 
judicature. The Court of Common Pleas, indeed, he 
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lefty as he found it, in possession of the civil business 
of the kingdom. The Exchequer he entrusted with 
the exclusive management of revenue matters, while 
the King's Bench, which was the remnant of the Atda 
Reffisy continued to possess, as it at this day does, the 
criminal jurisdiction of that ancient court, and also a 
superintending power over all the inferior tribunals in 
die kingdom, commanding them, by writ of Mandamus^ 
to perform what the law requires, by writ oi Prohibition^ 
to abstain from what it prohibits, removing their pro- 
ceedings into itself by Certiorari^ and reversing them, 
by writ of error or false judgment. In this court the 
king himself frequently sat, Edward the First often 
presided there, and it has been distinguished by the 
presence of a monarch even so late as the seventeenth 
century. As it is the remnant of the Curia Eegisy the 
sovereign may still order it to accompany his own 
person, a command which the clause in Magna Charta 
above cited prohibits him from imposing on the Com- 
mon Pleas, and therefore it is that original writs re- 
turnable in the latter court are made returnable *' at 
Westminster :'* in the Queen's Bench, " before the 
queen herself wheresoever she shall then be in England^' 
Nay, on one occasion, Edward the First commanded 
the Court of King's Bench to follow him into Scotland, 
and it actually sat there for some time at Roxburgh. 

However, it was found so much more convenient to 
hold the Queen's Bench in the same place as the 
Common Pleas and Exchequer, that it also has, for 
many centuries past, except during the plague and 
civil wars, been stationary at Westminster. And, 
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though the Queen's! Bench and Exchequer had at first, 
as has been explained, no jurisdiction over purely civil 
causes, those being all entrusted to the Common Pleas, 
yet, by a series of fictions, they contrived to draw all 
personal actions within their jurisdiction. For the 
Queen's Bench declared that a person in the custody 
of its marshal was before it for every purpose, and, as 
actions of trespass were considered to be still within 
its jurisdiction, being of a criminal nature, and a fine 
payable to the crown by the defendant, the plaintiff 
was permitted to issue a writ charging the defendant 
with a trespass. Which being then a cause for which a 
man might be arrest^> he was taken and committed 
to the Marshalsea ; and, being once there, the pluntiff 
might declare against him for any cause of action. 
Afterwards^ they carried the principle further, and 
held, that the defendant's appearance or putting in 
bail would answer the same purpose ; for that, in those 
cases, though not in the reai^ he was in the constructive 
custody of the Marshal. And, therefore, till a few 
years since, all writs issuing out of the Queen's Bench 
described the cause of action to be tr^assy in bailable 
cases mentioning the real ground afterwards in an 
ac etiam clause, as if it were merely subsidiary to the 
fictitious one; and every declaration by bill in the 
Queen's Bench stated the defendant to be in the cus- 
tody of the Marshal of the Marshalsea. As to the 
Court of Exchequer, that tribunal adopted a simpler 
mode of extending its jurisdiction ; for the plaintiff in 
his writ and declaration stated that he was ^^ a debtor 
to the king," and less able to pay his debts by reason 
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of tlte defendant's conduet; find this, though in ninety- 
Bine cases oat of a hundred) a mere fiction, was not 
alloiiied to be oonCradicted, and was held to render the 
cause of action a matter affecl^ing the revenue, so as to 
invest the Exchequer with a jurisdiction over it. Thus 
(fid the Courts of Queen's Bench and Exchequer 
obtain a jurisdiction co-extensive with that of the 
Common Fleas in actions personal; .a jurisdiction 
which the Uniformity of ^ Process Act now recognises 
and confirms, while it abolishes the fictions by which 
it was acquired. 

Such being the history of the superior courts, the 
subject next to be inquired into is their present consti- 
tution. The first objects which engage our attention 
while occupied on this part of the subject are the judges, 
(^whom there are in each court five, in the Queen's 
Bench and Common Pleas a chief justice created by 
writ, and four puisne judges created by patent. In 
the Exchequer- a chief baron and four ptdsne barons 
created by* patent. The number was in each court for 
a long time four, but was increased to five by stat. 
1 Wm. 4, c. 70. They formerly held their offices 
durante iene pkuiito^ but now by 12 & 13 Wm. 3, 
c. 2, hold them qtuzmdiu se bene gesserinty removable 
on the address of both houses of Parliament. By 
1 Geo. 3, c. 23, they continue in office, notwith- 
standing the demise of the crown. The judges 
seated in BmncOy during- term time, constitute the 
court; while sitting separately at chambers act as 
branches of it. Stat. I Wm. 4, c. 70, s. 1, contains 
an enactment that three puisne judges only shall sit 
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in banc at the same time, except daring the absence 
of the chief, but a single judge of each court is 
empowered to sit in banco apart from the rest, for 
the purpose of justifying bail, and deciding matters 
of practice. When this provision is acted upon, the 
judge sitting apart represents the entire court, and is 
armed with the authority of the eutire court. In the 
Queen's Bench, a judge sits in the Bail Court every 
term by virtue of this enactment. The judges of each 
court enjoyed, at Common Law, an almost unlimited 
power of regulating the practice of the tribunals to 
which they belong. This power they exercised by 
promulgating Ruhsy in which they directed what 
course of practice should for the foture be adopted, 
and, at Common Law, the judges of each court used, 
in this manner, to regulate their own practice^ but 
had not power to interfere with that of the other 
two courts, which is the reason of most of the dis- 
crepancies that exist between their respective prac- 
tices. But of late the advantages of uniformity in 
practice have been so well recognised that, in order 
to produce it, the judges of all the three courts, or 
a majority of them, including the three chie&, are, 
by Stat. 1 Wm. 4, c. 70, s. 11, and 1 & 2 Vict. c. 45, 
s. 1, invested with the power of making rules to re* 
gulate the practice of aU the three in matters over 
which they have a common jurisdiction, or which are 
usually transacted out of court. A similar power 
is given them by the 14th section of the Uniformity 
of Process Act, with respect to matters which that 
act concerns. Rules of Practice are now, therefore. 
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established for all the courts, and hy the authority of 
all of them : and several sets of Rules, containing very 
important regulations, have been in this manner pro- 
mulgated. They have also power under the provisions 
of acts which will be hereafter noticed, to prescribe the 
form of certain writs, and to make alterations in the 
practice of pleadings and entering proceedings of 
record. 

The persons who next engage our attention are the 
Officers of the respective courts. The most im- 
portant of these are the " Masters,** whose duties and 
emoluments are regulated by stat. 1 Vict. c. 30. This 
act creates five principal officers, called " Masters," to 
transact the civil business of each court. These gen- 
tlemen hold their appointments, like the judges, during 
good behaviour ; their salaries are charged upon the 
fees of court, and if those prove insufficient, upon the 
consolidated fund. They are to receive no gratuities, 
and they are prohibited from acting either as barristers 
or as attornies. 

The duties imposed on the Masters are numerous 
and important ; they are, with the assistance of their 
clerks and messengers, to transact all the civil business 
of the three courts, excepting that of a judicial cha- 
racter ; they are to keep, and render quarterly to the 
Treasury, an account of their fees and disbursements, 
and the taxation of costs, which forms an important part 
of their duty, which had previously been carried on in 
separate offices in each court, is directed by the above 
act to be performed in one office for all the courts, and 
each of the Masters is to tax indiscriminately the costs 
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incarred in the courts to which he does not, as well as 
in those to which he does, belong. 

Thie Barristers and SerjeantS'Ot'Law are also looked 
upon as members of the courts, the latter peculiarly so 
in the Common Pleas. Until the 25th of April, 1834, 
the Serjeants had an exclusive right of audience in that 
court, and anciently they were almost the only ad- 
vocates in civil cases. So lucrative a profession tempted 
the cupidity of the ecclesiastics although forbidden to 
interfere in secular pursuits; and the coif is said 
to have been invented to hide the tonsure of the priests 
who assumed it. As to the barristers, they were 
anciently callied ^' Apprentices to Law^ and occupied a 
rank very inferior to that of the Serjeants : one 
of the first of them who attained great legal emi- 
nence was the celebrated Edmund Plowden, and 
Sir Francis Bacon was the first King's Counsel under 
the degree of serjeant. The right of the seijeants to 
practice exclusively in the Court of Common Pleas 
was, on the 25th of April, 1834, abolished by a royal 
warrant, which has, however, since been considered 
invalid, and the Serjeants have resumed the exercise of 
their ancient privilege. 

The Attomies are also officers of the superior courts. 
By stats. 1 Vict. c. 66, s. 4, and 1 & 2 Vict. c. 45, ad- 
mission in one court entitles the attorney so admitted 
to practice in the other two, on signing their respective 
rolls ; and the courts, considering them as their officers, 
exercise a superintendence over their professional 
transactions. Every attorney is obliged by statute 
to take out an annual certificate at the Stamp Office ; 
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if he practue without it he is liable to a penalty, 
and cannot sue for the recoyerj of his fees ; and if 
he continues this negleot for a year his admission 
becomes void^ and he is in contemplation of law no 
longer an attorney until readmitted. 

The Sheriff'^ also, so far as the execution of process 
is entrusted to him, is an officer of the superior 
courts, who frequently exercise their power by ruling 
or attaching him. By sUt. 3 & 4 Wm. 4, c. 42, s. 20^ 
each sheriff is, for the greater convenience of business, 
obliged to hare a. deputy. within a mile of the Inner 
Temple Hall. The appointment of sheriffs is now re- 
gulated by 3 & 4 Wm. 4^ c. 99, and the fees of their 
officers by 1 Vict* c. 55. When the sheriff happens to 
be personally interested in a suit, the discharge of 
hb ministerial functions devolves upon the coroner, 
and, if Ae be also interested,, on persons chosen by the 
court,, and called EUaari. 

..-Such. -being the history and constitution of the three 
superior courts, it remains to say a few words of 
l^e periods at.idiich they are held. Regularly matters 
of law are disposed of in the courts during term only ; 
it is true that- the judges, at their chambers, exercise 
an ancillary jurisdiction ; but their orders are not 
acts of the courts and, if disobeyed, can only be 
enforced by turning them into rules of court, and then 
obtaining an attachment which can only be had during 
term time. It is also true that great part of the vaca- 
tion ia occupied in the trial of causes at the sittings 
and assizes ; but these trials are not supposed to take 
place before the court, but before the individual judge 
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wlio tries them; the period during which the court 
itself is active is regularly during Temuy and during 
Term only. In consequence, however, of the press of 
business during term, stat 1 & 2 Vict. c. 32, has now 
conferred upon the courts the power of appointing 
sittings in Banc^ to be held during the vacation for 
the transaction of business pending before them respee-' 
tively. The institution of these terms is very ancient ; 
they appear to have originated in the respect which 
the judges used in early times to pay to certain holy 
seasons of the year ; thus, they always adjourned 
at Christmas, Easter, and Whitsuntide, deembg it 
improper to perform secular business during thos^ 
festivals : thus originated the spaces which intervene 
between Michaelmas and Hilary, Hilary and Easter 
and Easter and Trinity Terms, As to the vacation 
between Trinity and Michaelmas, a space during that 
period was, from the earliest times, allowed for the 
haytime and harvest. In course of time it was found 
convenient to regulate the length of the periods devoted 
to business. This was done by several acts of Parlia- 
ment, and they are now fixed by 1 Wm. 4, c. 70, and 
1 Wm. 4, sess. 2, c. 3, s. 2. (1) In the same way 



(1) Hilary Term begins January 11, ends Januoiy 31. 

Easter Term begins April 15, ends May 8. 

Trinity Term begins May 22, ends June 12. 

Michaelmas Term begins Nov. 2, ends No?. 25. 
If the term would end on Sunday^ Monday is to be substituted. If 
any of the days between the Thursday before and Wednesday after 
Easter would fall in term, there are to be no sittings, but Easter 
Term is to be prolonged and Trinity Term postponed by an equal 
number of days. 
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originated the Univenity Terms, and even, perhaps, 
the holy days given at some of the puUic schools 
at Christmas, Easter, Whitsuntide, and Bartholomew- 
tide. 

Until a very recent period, all the proceedings in an 
action, except the trial, were supposed to take place 
during term; writs were all tested and returnable 
in term ; pleadings were entitled of a term ; there could 
be no judgment except of a term, and, when signed, it 
related to the first day of that term. All this originated 
in the circumstance that anciently the proceedings 
used, in reality, all to take place while the court was 
actually sitting, which was in term time only. Now^ 
however, in consequence of several recent statutes, 
most of the steps in an action, except those which 
require the immediate intervention of the court, may 
be taken during vacation ; still it is important to 
recollect the ancient system, for, wherever no statute 
has expressly intervened, it still remains. Thus, if a 
plaintiff obtain a verdict at the assizes or sittings, 
he formerly must have waited for its fruits till the 
next term; aiid so he must now, unless the judge 
will grant him speedy execution under stat. 1 Wm. 4, 
c. 7, for that act has not abolished the old rule, 
but only enabled the judge to dispense with it. 
So, too, the principal statute altering the system, 
viz, Stat. 2 Wm« 4, c. 39, does not apply to actions 
of Replevin. 

The chief enactments by which the old system has 
been altered, are, 11 Geo. 4, and 1 Wm. 4, c. 70, 
enabling bail to justify during vacation ; 1 Wm. 4, c. 7, 
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Gommonly called the Speedy Judgment and Execution 
Act; 2 Wm. 4, c. 39, commonly called the Uniformity 
of Erocess Act, the eleventh section of which is the 
principal enactment on this subject ; 3 & 4 Wm. 4, 
c. 67, s. 2, which allows jury process to be tested in 
vacation, and writs of execution to be tested in vacation 
and returnable forthwith ; and the Pleading Rules of 
Hilary, 1834, sects. 1 & 3, which abolish the relation 
of pleadings and judgments to the term. 

The period devoted to business was formerly en- 
trenched on by a number of holidays observed at the 
offices of the courts, and productive of great incon- 
venience. They are now, however, much reduced in 
number, and the subject of holidays entirely regulated 
by statute 3 & 4 Wm. 4, c. 42, s. 43, and Reg. Gen., 
HiL 6 Wm. 4. Part of the long vacation is freer from 
business than the rest, in consequence of the eleventh 
section of the Uniformity of Process Act, which pre- 
vents any pleading from being filed or delivered, 
except by consent, between the 10th of August and 
the 24th of October. 

The history and constitution of the courts in which 
an action is commenced, having been thus stated, it is 
time to proceed to the consideration of the steps taken 
in the action itself. Before doing so, however, it is 
right to state in what manner these formal steps are 
liable to be affected or controlled by the summary, or, 
as it is sometimes called, equitable jurisdiction, of the 
courts, for the jurisdiction of the superior courts is of 
two descriptions^ iummary and formal. The latter 
consists in the sanction given by the authority of the 



EQUITABLB JU1U8DICTION. 15 

court to those fonnal dt cursu proceedings which coii« 
stitute the ordinary and regakr steps in a suit ; thus, 
it is by virtue of its formal jurisdiction that the court 
issues a writ to compel the defendant to appear ; that 
it allows the plaintiff to sign judgment against him if 
he make de&ult in pleading ; that it issues process 
commanding the sheriff to convene a jury for the pur- 
pose of trying the cause ; and, finally, that it awards 
execution in favour of the successful party. This is 
an done by virtue of its formal de cursu jurisdiction. 
But the courts have another sort of jurisdiction, a 
jurisdiction, exercised in any stage of the suit in which 
it becomes necessary, and enabling them, in a summary 
manner, and on equitable principles, to prevent hard* 
ships, irregularities and abuses, which would otherwise 
take place in the course of proceedings. This is 
called their mmmafy jurisdiction^ and is exercised by 
making rules and orders; not that every rule 
emanates from the equitable jurisdiction of the court, 
some rules there are which constitute part of its 
formal de cursu proceedings; for instance, a rule to 
plead, is as regular a step as the plea itself. It is not, 
therefore, intended to state, that all rules, or all 
orders, emanate from the summary and equitable 
jurisdiction of the court, but those only, on granting 
or refusing which, the court or judge hears argument 
and exercises a discretion. 

In treating of the summary jurisdiction of the 
courts, we will inquire, 1st, in what cases it exists ; 
2dly, how it is exercised. 

Firstf then, when does it exist? — It exists, either 
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at common law, or mider the proTisions of certain acts 
of Parliament. So far as it exists at common law> it 
is calculated to effect one of four purposes. 

1. To prevent the regulations of the courts from 
being infringed. 

2. To prevent their authority from being abused. 

3. To prevent it from producing hardship. 

4. To enforce good conduct on the part of those 
who are peculiarly within their jurisdiction. 

First, then, the court interferes summarily, to pre- 
vent breaches of its own regulations. — Under this 
head do all those cases range themselves, in which it 
interferes to set aside proceedings for irregularity; thus, 
there are certain rules which regulate the time for 
signing judgment; and, if judgment be signed before 
the time prescribed by them, the court will set it aside 
for irregularity. Now this it does by virtue of ^ its 
summary jurisdiction, which it exercises, in this case, 
for the purpose of preventing a breach of its own 
regulations. And, so, in every case where a rule or 
regulation of the court is infringed, it will, on applica- 
tion, set aside the proceeding which has infringed it. 
But it is most important to remember, that every 
application upon this score must be made as speedily 
€Ls possible. There is a general rule of all the courts 
on this subject, of Hilary Term, 1832, sect. 33, its 
words are, — ^^ No application to set aside process or 
proceedings for irregularity shall be allowed^ unless 
made within a reasonable time; nor if the party 
applying has taken a fresh step, after knowledge of the 
irregularity." 
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Secondly. — The court exercises its summary juris- 
diction to prevent its own process or authority from 
being abused. — Thus, if a designing person were, by 
false representations, to induce a poor ignorant man 
to sign a cognovit^ or execute a warrant of attorney^ 
the court would relieve him. So, if a warrant of 
attorney were £^ven to secure usurious interest. So, 
if a judgment were signed contrary to good faith. 
So, if a phuntiff vexatiously bring two actions for the 
same cause, the court will force him to elect between 
them. — In these cases, and such as these, the courts 
interfere, in order to prevent their rules and their 
authority, created, as both are, for the advancement 
of justice, from being perverted and abused, so as to 
produce injustice and oppression. And, it is plain 
that the administration of the laws would be in danger 
of falling into disrepute, were it not for this salutary 
exercise of their jurisdiction. 

Thirdly. — The third class of cases in which the 
courts exercise their summary jurisdiction, is, where it 
is necessary so to do in order to prevent their own 
rules from producing hardship. Thus, where a de- 
fendant, through some accident, has not delivered his 
plea within the proper time, and judgment by default 
is signed against him, this, though illiberal when done 
so hastily as to amount to what is called, *' mapping a 
jfudgment^^ is nevertheless regular, because the rules 
of the court give the plaintiff a right to do it. How- 
ever, as it would be an extremely hard thing if he 
were to be shut out of a good defence by a slight mis- 
take on the part of Ids attorney, the court, to prevent 
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this Hardship, will interpose its summary jurisdiction in 
his favour, and will set >a8ide the judgment upon proper 
terms. In a word, whenever the suitor can point out 
some great hardship likely to arise from a strict 
observance of the rules by- which the practice of the 
court is governed, there he may apply for relief, which, 
ordinarily, will.be granted; unless, indeed, he be 
wilfoUy late in making application, or» unless the grant 
of, relitif to him, would impose hardship on the oppo- 
site party. But this relief is granted, as a favour, not 
as a right, and the court will|. in bestowing it, impose 
any terms it thinks proper* Thus, it almost invariably 
imposes the payment of any costs which the other 
party may have incurred, and frequently, .as, for in- 
stance, in the case of setting aside a regular judgment, 
insists upon an affidavit of merits ; and this is very 
right, for, how ridiculous would it be to relieve a 
defendant from a judgment when he has no meritorious 
defence tp the action, but is only anxious to postpone 
the payment of a fair debt, and set up vexatious quib- 
bling objections to a just demand. 

Under this head are also to be ranked applications 
for further time to plead, orders for which are all con- 
sidered in the light of relaxations of the strict practice 
of the court, and so likewise are the applications so 
frequently made for leave to amend. 

Fourthly. — The courts exercise their summary 
jurisdiction for the purpose of preventing misconduct 
in their own officers and peirsons immediately under 
their controL Thus, as attornies are officers of the 
courts, supposed to be always in attendance there, and 
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inrested as such with certain privileges and im» 
inanities; the conrts think theinselves bound to 
CTiforce the strictest obserrance of good &ith and 
propriety on their part, and will always listen to com- 
plaintis founded upon their conduct as attomies, (I) I 
say cu cUtomies; for the courts do not attempt to ex- 
ercise control over their conduct in. their own private 

affiursy which have nothing to do with their professional 
character. 

Such being the cases in which the courts are, with- 
out the aid of any statute, invested with a siunmary 
jurisdiction, whiqh they exercise for the purposes of 
preventing irregularity, hardships, and abuse, and 
regulating the behaviour of their own officers, there 
are other cases in which a summaty jurisdiction over 
pardcular subjects, is given them by statute. For 
instance, statutes 9 & 10 Wm. 3, c. 15, and 3 & 4 
Wm. 4, c. 42, invest them with very extensive powers 
in cases of arbitration, where it has been agreed that 
the submission may be made a rule of court ; and, by 
virtue of this, they either set the award aside, if it be. 
bad on the face of it, or the arbitrator has miscon- 
ducted himself; or they enforce performance of it by 
attachment So, 53 Geo. 3, c. 114, gives the Queen's 
Bench and Common Pleas considerable power over 
annuity deeds. Mortgage deeds are anothet subject 
over which they have a summary jurisdiction given 
by 7 & 8 Geo. 2, c. 20, which enables them to relieve 

(1) Ex parte Aitken, 4 B. & A. 47. 
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a mortgagor who is willing^ and has a right to redeem^ 
by staying proceedings in any action of ejectment, 
debt, or covenant, commenced against him, and, by 
rule of court, compelling the mortgagee to reconvey. 
A' most extensiye summary jurisdiction over bul bonds 
is vested in the court in which any action is brought 
on them by stat. 4 Anne, c. 16, s. 20, and over 
replevin bonds, by 11 Geo. 2, c. 19, s. 23. Indeed, 
there is no limit to their power over these instruments, 
for the statutes direct, ^* that they may give such 
relief as seems to them agreeable to justice and 
reason,'' and that their rules, for this purpose, shall 
have the same effect as defeazances of the respective 
bonds. A late statute, 1 Vict. c. 55, invests them 
with a very complete and summary power over the 
fees of sheriffs and their officers, who are prohibited 
from receiving any fees other than those aDowed by 
the taxing officer of the court, under the sanction of 
the judges. If they take more, they may be punished 
summarily, upon application made to the court before 
the end of the next term, and may be ordered to pay 
the complainant's costs. 

There is one very important branch of summary 
jurisdiction, created by the Interpleader Act, stat* 1 
Wm. 4, c. 58. This act consists of two branches ; the 
first, applicable to all persons, — the second, to sherifia 
only. The system created by the former branch is as 
follows: — 

Before the passing of this act, it often happened 
that a man was in possession of property to which 
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two adverse parties laid claim. For instance, where 
the seller of goods attempted to stop them in 
transiiUy and the bayer, or his assignees, contended 
that he had no right to do so, the wharfinger 
in whose hands the goods were remaining was at a 
loss, and did not know to which to deliyer them. 
Each claimant asserted his right, and threatened an 
action if his demand was not complied with. Under 
these circumstances, his best course evidently was to 
get one of the parties to indemnify him, and to de* 
liver them to that party. But, sometimes, they both 
refosed to indemnify him, so that his case was one of 
extreme hardship ; for he was obliged either to defend 
an action, or to file a bill in equity for the purpose of 
compelling the claimants to interplead ; this last pro- 
ceeding was attended with expense and delay, and it 
was a hard case on the innocent bailee, that he should 
be driven into equity. To prevent this hardship, the 
Interpleader Act was passed, the system created by 
which is, shortly, this : — When an action of eusumpsiiy 
debt, detinue^ or trover, is brought against any person, 
for money or goods in which he claims no interest, but 
fbr which he expects sombody else will sue him, he 
may, after declaration, and before plea, apply to the 
court, or to a judge at chambers, who will order both 
the claimants to q>pear. If either of them fail to 
come, the court pronounces his claim to be wholly 
barred ; but, if they both appear, and if there really be 
a question between them, the court obliges them to 
try it at their own expense, and directs a feigned 
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issae, if necessary, the party successful in which is 
pronounced, by a formal rule of court, entitled to the 
property in dispute, the claim of the other is for ever 
barred, and the court makes any order it thinks fit 
about the costs of the proceeding, which it usually 
awards to the successful party. 

The other branch of the statute is for the relief of 
sheri£Ps only. — It sometimes happened, that a sheriff 
seized goods under an execution against A., and then 
found that B. laid claim to them, and threatened him 
with an action.-— This often happened in cases of 
bankruptcy. — In such cases, the Interpleader Act, 
coupled with stat. 1 & 2 Vict. c. 45, s, 2, gives .him a 
right to make an application, by means of which he 
will obtain the same protection that is afforded to 
prirate individuals, under the former branch of the 
act. 

Such being the chief subjects about Which the 
summary jurisdiction of the courts is exercised, the 
next question^ is as to the mode in which it is exercised^ 
and this is either by inotian and rtde, or by summons 
and order. 

A motion is an application to the court, praying it 
to grant a rule on some matter over which it has 
summary jurisdiction. Some rules there are which 
may be had without any application to the court, and 
others which are granted as matters of course^ and only 
require counsel's signature. But of these motions and 
rules of course I do not here speak, for I consider 
them part of the formal proceedings in a suit, since no 
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discretion b exercised either in granting or refusing 
them. I now speak of those motions only upon which 
there really U some discretion for the court to exercise ; 
suchy for instance, as a motion to set aside {Hroceedings 
for irregularity ; a motion for a stay of proceedings ; 
a motion to set aside an award, or to enforce it by 
attachment. In these cases, and such as these, there 
is a real question before the court, and these are the 
cases of which I am now speaking. 

An application of this sort, when made to the 
court, is called a motion. A motion must be made 
by counsel during term, and must be founded upon 
affidavits^ stating the circumstances under which it is 
made. 

An affidavit is a written statement upon oath. In 
framing one, four things are principally to be attended 
to, namely— 

1. The title. 

2. The description of the deponent. 

3. The body or contents. 

4. The jurat. 

With respect to the title^ every affidavit ought to be 
entitled with the name of the court in which it is to 
be used. It is true, that by a rule of Hil. 1832, s. 4, 
an affidavit sworn before a ju.dge may be used in the 
court of which he is a judge, though not entitled with 
the name of that court. But it is a good general rule 
always to entitle an affidavit with the name of t;he 
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court in which it is to be used, for it can do no harm; 
and is in most cases necessary. Besides the name of 
the court, the affidavit, when made in a cause, must 
be entitled with the christian and surnames of the 
parties, stating which is plaintiff, which defendant, in 
this manner : 

" Tn the Queen's Bench,** 

Between John Nokes, Flaintifi^ 

and 

Thomas Stiles, Defendant. 

If it be not made concerning any cause actually 
pending, it ought not to be entitled with the name 
of any. 

The next point to be considered is the description 
of the deponent On this subject, the first rule of 
Hilary Term, 1832, s. 5, requires that his additton 
should be stated : and so by a very ancient rule of 
court must his place of abode. (1) 

Thirdly, with respect to Xh^' contents of the affidavit, 
the main rule is, that they should be explicit and 
positive, so that, if false, perjury may be assigned upon 
them. This observation, of course, only applies to 
cases where the deponent has the means of being ex* 
plicit and positive. There are some matters on which 
it is not in the nature of things that he should be able 
to swear positively ; and, as to these, it is enough to 

(1) See Daniels y. May, 5 DowL 88. 
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swear ^* Aai he is u^bnmed and verily bdieves.^ But 
a party must not come to the court with an application 
aapported by affidavitSy stating that the deponents 
*' are ittformed and beHeve/' when he might have had 
the affidavits of persons actually cognisant of the 
transaction. 

Fourthly. As to the juraiy that consists of a short 
statement at the fixyt of the affidavit, when, where, and 
before whom it was sworn. This^ it may be, either in 
court or before any one of the judges. Formerly, a 
judge of one court could not have taken an affidavit 
to be used in another. But now by 11 Geo. 4, and 
1 Wm. 4, c 70, each judge is empowered to do so ; 
or it may be sworn before a commissioner for taking 
affidavits, provided he be not the party's own attorney 
or his clerk. The courts are empowered by 29 Car. 2, 
c. 5, to i^i^int commissioners to take affidavits in 
Englandj uid stat. 3^4 Wm. 4, c. 42, gives them 
a similar power of appointing commissioners in Scot- 
land and Ireland. When the deponent is in a foreign 
coontry, the affidavit may be made before a functionary 
having by the law of that country authority to ad- 
miniater it ; and, attached to that affidavit, there should 
be another, verifying the signature and authority of 
that person. When there are several deponents, their 
names must appear severally in the jurat in this way. 
«The above named deponents, A. B. and C. were, 
severally sworn, te." 

The course pursued by counsel in nuddng the 
motion is to state the substance of the affidavits to the 

c 
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court, reading at length any parts which appear, either 
to himself or the judges, of peculiar importance, and 
stating the points meant to be raiised, and any reported 
cases applicable to them. The court, on hearing him,' 
either refuses to entertain the motion at all, in which' 

9 

case he takes nothing, or, if they think it one which at 

any rate deserves to be discussed, they grant him a 

rule to shew cause, that is, a rule, calling on the 

opposite party to shew the court on a particular day 

good cause why the thing prayed for by the motion 

should not take place. When a rule to shew cause is' 

thus granted, the counsel obtaining it indorses a short 

minute of it on his brief, and hands it to the officer of 

the court, as instructions for drawing up the role. 

He also hands any affidavits of which he has made ua^ 

to the officer, in order that they may be filed ; and of 

these, the opposite party, before he shews cause, ought. 

to procure office copies. When the rule is drawn u^> 

the next step is to s«rve it on the opposite par^, and 

this service must, by a rule of Hilary 1832, s. 50/ be 

made at an hour not later than nine in the evening. 

, ' ' '. 

The service of the rule need not be personal like that 

of a writ, unless the object be to bring the opposite, 

party into contempt, nor, by Beg. Gen., Hil. 183^^"^ 

pi. 51, need the originid be shewn, except in such 

cases. But the copy should be left at the office of ^e 

opposite party's attorney^ or, if he have no attorney^ 

then taken to his residence, and given either to hiip- 

self or to some person connected with his family, or in 

his permanent employment. 
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When the rule has been thu9 served, the opposite 
party, if he intend to oppose it, ought to instruct 
counsel to shew cause against it before it becomes due, 
that is, before the end of the day on which the rule 
itself requires him to do so. If he do not, the counsel 

V 

who obtained the rule will have a right to make it 
absolute the next day, upon an affidavit of service. 
But, as, in the hurry of te^m, counsel are sometimes 
utaable to communicate with one another on the very 
day on which a rule becomes due, it is not usual to 
make it absolute till some time has elapsed, except in 
very pressing cases and in some matters almost of 
course in which cause is not usually shewn. 

Before the rule is argued, the counsel who shews 
cause, if he be furnished with affidavits, hands them 
to the -counsel who moved the rule, in order to give 
him an opportunity of inspecting and remarking upon 
th^. The rule is then dbcussed, the counsel who 
shews cause addressing the court first. Although this 
is the usutil course, cause  may be shewn in the first 
instiince^ that is, a person who is aware that a certain 
motion IS to be made against him may instruct counsel 
boqre ham^ to oppose it, and that counsel may, instead ^ 
of waiting till the rule becomes due, address the court 
at once m opposition to it. 

KYhen the court has heard both sides, it. at once, or 
after takioff time for consideration, delivers its opinion, 
ana either difcharires the rule or m^kes it absolute, or 
discharges it in part, and makes the remamqerBbsolute; 
for, when a party applies for several things by the same 

c 2 
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motion, tliecour^ may, on tlie diseussioti 6i tfie ntl^^ 
grant some of tliem and refuse otliers. • *  *' " n 

If there be a dispute concerning facts which the 
court thinks ought to be further inquired into; ft 
possesses the power, which it sometimes exercises, of 
directing an issue to try the question, or of referHng 
it to the master to inquire into and report upon. 
When this is done, the master will hear evidence on 
both sides, and make- his report, which either side is 
at liberty to move for, or object to, after it has been 
produced and read. 

It often happens that, for some reason or other, th^ 
rule is not argued in the same term in which it was 
moved ; and, in that case, unless it is enlarged, that is, 
time granted for shewing cause till the next term, it 
falls to the ground and expires altogether. A rule 
may be enlarged, either by consent or on appHcatioli 
to the court supported on good reasons by either ndie^. 
Sometimes, to prevent the necessity of postponing tlt^ 
"discussion of a rule till the next term, the court Idiifectis 
cause to be shewn before a judge at chambers ttuii^ 
the vacation. "' * **^' 

As to the co«^ of these proceedings. / *^ ''^' 

Where a rule has not been moved with coiits, it 
cannot be made absolute with costs; for the 6oiiif^ 
though it can give less, cannot give inore^ f3mn''l)!kft 
been moved for. In other cades, the cosis of lA kdt, 
whether it be made absolute or discharged, are in tHe 
discretion of the court. ' 

The last consideration respecting rules is as to the 
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mod^ io yt^ySsik they ore ^forced. This is done by a 
process called (Machfi^ijenL which is a mode adopted by 
%9 ^ucts 0^ jp^nishing contempts of their authority, 
^dy p^ 4isobedience to a rule of the court i^ a con* 
l^iopt of its authority, such di^bedience is punishable 
by attachment. In order .to proceed by attachment^ 
the party to whom the rule is directed must be served 
personal^ with a PQpy of it^ and the original rule 9$. 
the same time shewn him. A demand of compliance 
must, at the same time b^ made, apd, if he nejglect or 
refuse, the other party may, on a£Bdavit qf th^se facts, 
move Ibc an attachment. There are a few cases sf>e- 
cified in the books pf practice in which the contempt 
is 90 dear^ that on its being brought before the court 
the attachment issues in the first instance. Generally 
speaking, however, a rule to shew cause only is granted^ 
^ .C0|^ of which must be personally served, and the 
original rule shewn. On affidavit that this has been 
done* ,the court will make it absolute. The attachment 
]& a writ on which the defendant is arrested by the 



Af this proceeding affects the liberty of the subject, 
the courts are very strict in enforcing the personal 
.jie^vlfe both qf the original rule and of the rule nisi 
fog^ the attachment. See Baker v. HolmeSy 4 Dowl. 
^^6^,j^ whip)^ Mr. J. Patteson said, *' that the cases 
bad bcj^, reconsidered, and that strict personal service 
would far the future be required." 

Until lately, the above process by attachment was, 
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eofprcuig ob^eQce to tb^ e^gw^ qC, a xpl^^ C9ort. 
Bat uowy by stot. 1 & 2 Yict. c, 1 IQ, m 49, jU mles of 
court by which any sum of money y or any oMfe, cA<W|;ie^ 
or expemes^ are payable^ to Any person, maybe-enforced 
in the same way as a jndgoient, u^^ely, by execofao^ 
the ni(tnre of which we .jshall. hereafter be obliged to 
oonsider. , - 

Before concluding this part of the subject, we must 
a4v:ert to the other mode #f sumavury- ioterftrencei^ 
pamely, hy Sumnions and Order. As proceedinga 
now go on duriog vacalipn, it is absohitely neeasaavy 
that some tribunal shoold be then sitting to diqKwe of 
applications by the parties; and^ even in term time^ 
when the courts ore sitting, there are many questiona 
too insignificant to bring before them. Accordingly, 
elmost any point of practice which is not, by the ex-- 
press words of some statute, (1) ordered to be brought 
before the court, may be disposed of by a judge at 
cumbers. By stat. 11 Geo. 4, and 1 Wm« 4, 
c. 70, s, 4, a judge of any one of the superior 
courts may hear at chambers matteni arising not <ni^ 
in his own, but in the other two courts, and, accord 



(1) NoU. In tome oases, by the express provisions of some 
statute, the application mtut be made at efaambert, and the -ftdl 
court haf no JuriidieticKn to entertain it ; bat if in aiich a easatba 
judge feel doubts, he may direct the matter to be aiyued in han^ ia 
rder to obtain the adtnce, though not the decision, of his brethren. 
Smith ▼. Bird, 3 Dowl. 641. Sometimes a statute excludes the 
judge's jurisdiction. See Geach ▼. CoppiUi 3 Tyrwh. 76. Unite 
▼. Humphrey, 3 Dowl. 532. 



m^, tfuHlij^'tHe circtdti, one j^dge always- temi&ittt 
in 'to#ii iibd trimliaists the 6cai]ibs8 bf%H-tlfe'^bi^ 



^ The ori^ of this mode oTproceecHiig befhre'a jndge 
Ht chantfoera is not j^ecisdy ascertainable i an excellent 
aeconnt of the principles on which it depends is giren 
in the judgment of the Lord Chief Justice Thxdal, in 
Dim tL fVemsoi^ v. JRoe^ 9 Bmg. 104. See also JR. ▼. 
mikeiy 4 Bnnr. 2570. ff^€od r. Ham, 1 Taunt. 44. 

The mode of applying to a judge at chamhers 
(except in some cases . in which the application is 
lieeessarily ex parte, there being no one on whom a 
shmmons could be served) is by summaiu, which is 
issued by the judge's clerk^ and a copy of it served 
upon the opposite party. This summons operates as 
a stay of proceedings ^om the time at which it is 
attendable until disposed of. (1) If the party on whom 
it is served do not appear, the applicant's attorney 
having waited half an hour, may take out a second 
siimmons ; and, if that also be neglected, the order 
win be made out as directed by Reg. €ren., Trin. 1881. 
If ilie other pi^ appear, then the application is dis- 
cussed before the judge, and determined by him, 
unless the case be so important or involve so much 
doubt that he is anxious to refer it to the full court, 
in wfaidi ease he will stay proceedings until term. 
Hie order, when obtained, must be drawn up and 



(I) See Morris ▼. Hunt, 2 B. & A. 356. 



served ibrtimth^ ydtenriie^' k^it^ ^e^i^Me^ iM 
abandoned. (1) " ' " -^^^r -'•itJ-'ij-i *f{t rf'iu'-?? '^"^ 

It was once doubted ^wiiedifiEr s^oMB^ <Asip^i^^xif 
an application at duoaiberg tf6iakd'^jp,iA''m8iiJ (It^fe 
DOW dearly settled that he may do^ito: Hutiwliedier 
he will or not is left entirely ll^ biitonM' AiseflitiiCi; (2) 
There is one case indeed in which ilir ibpiertftl^ dli 
the judge to give ctsts, and thaitMs tHMn hr'stik^fi^ 
oatsnperflnoas conntb or pleas, under the «ixth seotida 
of the pleading rules of H^ary TertBy 1884; 

A judge's order is an authority to the officer to drtw 
up a rule of court to the same effect, attd tfaerefbre, if 
disobeyed, it may be made a rule of courts and euftmoed, 
like any other rule of court, by attadiment. If the 
party against whom it is made be desirous of appealiiigv 
he may move the full court to Mseiod h; But, eveft 
if he succeed in doing so, the court, out^ of respect fbr 
the judge who made the order, is net in th& habit of 
setting such a {Hroceeding aside with costs; (S) 

^ This jurisdiction df a judge at chambers, though h 
certainly produces cc^lerity and diminidi^ expense, is 
liable to some objections; and it is 4>etter't6make an 
application of any. importance to ih» comrt than at 
chambers : ibr, first, the proeeediiigi at dntmberstake 
placr in private^ and, as affidavits' ate not afosbiiifeefy 
oeoessary there, unless the judge require them, (4) it 
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(1) Sm Cbaiges t. Ftrfaall, 4 B4 & 0. 86a. 

(2) Be Bridge, 2 Ad & Ell. 48. 

(3) See Hargrave v. Holden, 3 Dowl. 176. 

(4) See Joseph ▼, Perry, 3 Bowl. 699. 



4» ^in^-b^Bo^ t^ faetantrewriMtimeMMeifted there 
to which the parties asserting them woold iiot:Tentme 
f^rfm9»*isL ^mfsmer to.te mstimiy kaowiai^ that their 
4iUav]M?:«9uU'i>ef4ub9eoisd^'l9^^ ob- 

-flfifiRRfi^mjof QonnifB. ^.In odisti'flDOf if 'k be a; matter 
(<tf poiinwe'i^tlMik^tlut Matlefterdepfeurtmeirt^. he is'tfaeve 
ftre^enV: aiidi iaa|^ bocrafcnr^ to^ and 'the sucoesiflil 
fKHtj i^ay iriMbttn. hi»cN>stSftwhidi Im c^ rarely do at 
^biQiliersy. while, ctarthe^ other haod^ if tbrdedsba 
at chamberi^ be a§ttndt hiiii»'<heiwiil not, eTen^thoa^ 
herapped aoceeis&llj.to the* court, i>e aUe to* obtain 
hir eosta o^dowig «o. 

. SbviDg considered the nature andL extent, of that 
ftHmmary tmA equitable jmisdietion which the. i comets 
possessi and whidi they exercise by rule er >ordar^ 
vhenerer during^ the progress of a sait it ijecomea 
necessary so to do, we proceed to the ordiaaffy^and 
iTfgttlar steps in ao action ; while conmdering wUch it 
must be borne ia mind, that i^ in tiddng tbem^. any 
irregidbrity is comniitted^ or if any extnondbokry 
Isirdidiip is likdy to arise from the strict enforbcaaent 
ol Ab vules^ by wUch. they are governed^ or if they 
SKe(«a aof oceasion^ perverted^ so as to be mai^ 
eolg^oes of fraud t>r oppression, the party grievcdl<nia^, 
dti whatevier atage.ot theptxiceedings such an^ exigency 
occifirs» iiavt leoomrse to the summary, the eqtatdbJe,' 
jurisdiction of the court, which wiU interfere 4n the 
manner altefady explained, for the purpose of enforcing 
regularity or of preventing its own rules, which are 
intended to promote the ends of justice, from being 
turned into pretexts for fraud and injustice. 

c 3 
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nation, it idtt bei^jg^ to:.(^8¥M^ m^t cj^a?]^ t|mii 
ha» hitherlo hM» doney Jtb^i^Mv^ ^ilt appli^tiiQii 
of the difiMDt fotfpu ia^ «fai^ aii. fti;tioi»|iii^y H^ 

iMKNIgbt. 

An adion is that fonnal ecuifBf^ of j^oe^isdiiig wlddi 
a party seeking to enfotee a jrigH '^ hgr^law bound to 
ad<^t{ and it is proper^ indeed nepessaiy^ for the doe 
administration of justice^ that s«(ch stfvted forms of pro- 
ceeding should be appointed, and that parsons, seeking 
to obtoin justice aboyld be bound to obsenre them ; 
for courts of jnstice are created^ not &r the benefit of 
this or that particular individual, but for the safeguard 
and advantage of the whole community; and it is 
there&re right that ^ey should ad^t such forms as 
are best calculated as well to economise their own time 
and labouTi which are the property of the public, as to 
forward ^ interests of justice in the majority of 
cases, though, in. some particubur instances, they may 
be found ioieonvenient 

The forms of action are divided into three cUuse^ — 
RetU^ *Mixed^ and PermnaJL Real Aoiiims are broi:^]}^ 
for the recovery of real prop^ty only. Mixed .4^iiio9^ 
for the recovery of real property, and also damages 
against' the party detaining it* PersamU Actions, for 
the recovery of personal property, or, as is die more 
usual case^ of damages for some injury. As i^ is to 
the consideration of personal actions only that these 
pages are devoted, real abd mixed actions shall be 
dismissed with a single obs^vation, «;tz.,; that they 
were, till latety, though of rare practical jooeurrence, 



ext^efti^ Bvnftefdts, «ii4 tlielr fbrftiff ibtfiGitle and 
cdtefAioeat^i Bjf^l Itttcfact^ however, ft^4Wm. 4/ 
c.^27^' «. ^ tte; hit«^%eea idl aboAiskBtd exeept three, 
JoAiidff 'tte aiecumd of J^oi«?r, Quare Impeiiiy and 
Ejectment; the first of which, is brought by a widow 
to compid tbe due aKsignment of her dower; the 
sedoiid, by a person who oomplakis that he has been 
inqproperly deprived of ecdesiaatical patronage; and 
tlse third, by perscms ohupiiiig land which they eont^Eid 
is wrongfnUy withheld froai them. The class of per^- 
sonai actions is &r the most extensive. It compre- 
hends Al daims of redress for personal violence or 
aggtesftibn; all demands^ founded upon contracts be- 
tween man and man ; til complaints for injtmes done 
to personal property, mid also for all injuries to real 
pn^rty, excepting where l^e plaintiff seeks to recover 
land itself, which he must do by action of Ejectment. 
Personal Aotums ar^ thefefore, divided into two great 
classes : 1. Actions ex deUcto; or founded upon tori. 
2. Actios ex contractu^ or founded upon- contracts 
and these are again sikbdiivid^d into several subordinate 
spdmes. UndeiP the class of actions ex delicto or of tori 
are compr«M^ded, 

*1. Trespass, which liei'for injuries either to real or 
pefsonal property, or to the person^ accompanied with 
immediate violence^ 

2; Cate^ wUch lies for injuries either to. real or 
personal property,* er to tlie person, not accompanied 
^th immediaie ffioienee, 

3. Trover (which is a sort of action on the case). 

4. DeOmief and 



"^§6 /.OiTiLaiiiaio«t>«atinnuTr' 

v^ ^>¥rQ9gfolcMimQrmii ofiperfaid if aP Djj tt m^ i>n£ 

. , 2^ JDfebif^ whichvmf be braughl»)ftB if» nfuaeiia^i^rts, 
.^9r tbe.rapOFery ^fa debit wbetbct dAebjipemky 

x^r simi^ cootraefc; it also lies iiXfaU.ci8e% ia trfaiaiiy 
,}^y. act of Fat&^&^t, <m^ ffg^ bas ai. right to roeoter 
.^ sum c^aip;frj[M«i aaiQtber; for insb^tcef agamt'a 

sherifiy for allowing the defendant to escapei^ofUo: be 

ba3 been taken on a o/xpiag ad satitfOfeiefUhtmy in 
^wbicb case, be is bimsd^ by 13 £dw. l,.c» 11, and 

1 Rich. 2, c. 12, liable to tbe wbde delMb. 
3. Scire facias, wbicb lie^ to eo&xee a jodgmcDt 

^^ccgnizance) or other obligation of record.* 

^r^ A. Acc<nmti mi^r- : 

... .5. ^»iii^.-^Bttt of these two forma of actioii, the 
.S^i^pxex is alxEQSt, the latter quite, obsolete^ 
^. 6^ AsBwnpsitf which lies to reoovar damages for 
, th^,>reac]^ of aoy simple contract Thi^ sa pvaolifey 
is the form of action adopted in, perha|is, nioe cases 
j^t of ten* It lies on bills of exchange, oa promissory 
notes, on policies of insurance^ <»ii loans, sales, 
^g^ara^tiei^i^ ftct, in almost all tbe cases whkk are 
of most ftequcnt practical occurrence. 

The proceedings in actions of r^pkpm mad amre 
facias, especially the former, differ id^ so many par- 
ticulars frpnv those in other $ctionS| that the Ibll^wtng 
observations must not be understood as applying^ to 
,.them, unless when they are expressly meoliofied. The 
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and Ifa«ia<rei[ifa3md''«|t6 tfae-iOM^ 'The iiew 

^pndte^. iMtodMMEbkgrLtfae U«ift»i&i!^ of IVdee^ Act, 
'idooQ^ mL apfdrf ta iu Tkere atfe ako stfi^ral dtatutes, 
prescribing spienil ndM to- be obMrved in actiotttf of 
fiqriMif.* '«iidy wh«tt the MeodtM'BYOWB Or makes 
cogm^ance, to lieeoiaes invested %iih uleaost tdl the 
wtribtttes of a f^aintiff. The ^roeealhigs in scire 
faeioi bettr more tea&oManbt to those tn or£nary 
ftmntff actioa : stOl, there are several very important 
diffisirences. 

The diffarent forms of penonal- aetions being 
efitmierated, the next thing to be considered, is the 
Hme within which they may be bronght. This b'Bxed 
by several acts of Parliament usoally called '* Statutes 
of LimUaikmf* statutes the policy of which is ex- 
cellent, since they tend to prevent litigatioh, to quiet 
pe<^e's rights, and to set their minds at ease by* pro* 
tecting them against old clwms which might otheihrise, 
perh^is, Mart np after the evidence had been lost, 
whieh, had they beeti brought forward earlier, w6uld 
luive rebutted them. 

Thifr'tlmeB of Hmitation applicable to personal ac- 
tions are as follows: — 

-« Aetions a^ trespass quare cta^usunk frej^t, detmue^ 
trover, c€ue, assumpsity and tMt on any lending 
witboiil sp^eiiJty, mast, by stat. 21 Jac. 1, c. 16, 
b^ brought inthin six years ; and so, by stat. 3 & 4 
. Wm. 4, c. 42^ must debt upon award where the sub- 
ntfssion is not by specialty, for escapes, for copyhold 
fines, ffdd^r money levied under zjierifoeicu. Actions 
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• 

add ibridMi4^ym|Ua:^Mra$]r«ir«ii by^2t Jteii'ljic^ 16; 
Aid, byH'ft 4 Wii.'4, e^ 4^Wlidiis*«f dMMi oificeft^ 
na'iil^ ^bunded upon deedt 4^ p«d(E>giiiMtice^> iiittsc4fe 
bi%aglit ^thm tweifty yeam aftet tbe >oattse of aadoii 
accroed, or within ten yetr» aft^rthe end df tkifr 
session df PalrHimleitt in wUchtlle 3 ft 4 Wttk 4, e. 42, 
was exacted. A<efiotas en penal stalates, are, bjr 'llie 
ecttnMiied operation df 31 Eli«* c. 5, and 3 ft 4 Wi0.<^ 
c.' 42; to be brought, when giten to the party grie^ed^ 
within two years, and when to a common informer, 
within one. The qneen lias, indeed, a fiirther time, 
When part ef the penalty U appropriated to her 
M^esty. 

' In' all these cases, if the party entitled to bring the 
action be a mari*ied woman, an infant under age^ 
insane, or beyond seas, the time does not begin to ¥un 
till those impediments have been retiioved. And, by 
Stat; 4 ft 5 Anne, c. 16, if the intended defendant te 
b^yotfd seas, ihe time does not begin to run till 'his 
return. But, by 3 ft 4 Wm. 4, c* 42, s. 7, no part^ 
th^Vnited Kingdom, or of Guernsey, Jersey, Aldttmity, 
Sark, or the Isle of Man, is ^' beyond seas," withia the' 
meiEintng of 21 Jac. 1, c. 16, or 3 ft 4 Wm. 4y c 42;. 
But this enactnient does not extend to cases within 
4 ft 5 Anlie, where the defendant ia beyond seas, aa 
wais^ decided in Lane v. Benne^ 1 Mee. ft W; 70-: ' 
therefore, if the drfendant be in Ireland, when the 
cause of action accrues, the statute will not begin to 
run till his return, though it is otherwise, if the 
plaintiff be there. 



time pve^itii^ liieif^ePflraiiraleyimijMlj^ lb«t if ^ 
dmUlitgr be^oooei rtmoNreid^ butibr 4M»9r singly juastaat^,^ 
8Q dut the tiiae /df liink^iJMi oaoe- b^glnf a to jm^ 
nolkiiigcaB.aft(Brwiiid8at^.k.(l) . 

It is impavtaiHc to feooU«c3t» thut tbw^ Stitut^.oC 
UvutaiioBs, thougk they i»ey#ot «a action ^soaoi-beioi^ 
bsoc^fbt after the time of limitatiQU ]^ elapse^ do 
net destroy- the right on which Mich actioa would have 
been Ibnnded. They take away^ as is commonly said^ 
not the {daintifTs rightf but his remedy, lo thtut) if h^ 
can in anj way. avail himself of his right withoi^t 
bringing an aotion^ he is, even after the time of limil^ 
tion has expired, 9t liberty to- do so. Thus an attpro^ 
has but six years to bring an.action on his bill« and? if 
he allow that time to expire^ he cannot svs. for i^ 
recovery. Buty stiH, if he have any of bis cUent^^ 
papers in his caslody, he will retain his li^ :up(m 
those, until his daim is satisfied, even though the. six 
years have elapsed F (2) . , 

ha order to prevent the Statute oMimitations fton^ 
barring a right of action, it is usu^ to sue out a wri^ 
and thus oonimeoce the action . within the limited 
time, and, then, by suing out other writs, continue tl^e 
proceedings so to to keep the action alive down to the 
time when it iMecomes expedient actually to serre 
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(1) See Cotterell v. Dutton, 4 Taunt. 826. Smith t; Hfll, 
1 Wis. 134. 

(2) Higgens ▼. Scott, 2 B. & Adol. 413. 
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iv^tftiii ^tk' tltt«l^<iiiv^Jtbae/4nBtii]iii^^bBi eantiamd!: 
^my tittle;'^ I|9i9^ii«wyfh0infcv«i^ tmadk <p>Bto twrnbher; 
sdbb to k^pwirighti df «oti«iif«diii« m:lUi..«fijvifoiidHt> 
t^th seciiott of Iftie Ooiftmtityrof^ Aweas/ADt^flMlft^ 
^^ttVfo^the ^^ArfHMf^of iiikii^«lie> OMscooi^CA Sl»ta^ 
oF'IMilffttion9, tile ^deftuidant Tnust ifihher :l>e'iiQtv«l.fy 
served or arr<Med/0r:ebie^'ta(^.mtt>nintt bfeTttbi'ifeed 
lib^ ^ mt«nM» aMd«ifteiied'of iBBadni wkhioL-afJDioiith 
iSkar^its expkatkHi, ttuft % mtiun five lODnths Aooi 'm 
dkte,' and each Mbaequent mit must be sued out 
i^&i aino&tlL after- rtie expkalioa of die one prer^ 
ceding it, and iiltiBt<;cHitain/a mcmaraodttm j|^ri%i]ig 
tjil} date add retam «f the fonaerjv^rita 
'^' {&iving^'thu» iMtiched on. the: various forfi»r otafitiooi 
did ilie periods 'Within whrtlkthey are f»fnfmMQ»4 wi^ 
stiofald immedtMdy proeead to the fmat step tbe( pMo^ 
tifftlASed, nmely^ the isauiag. of praces$y.if)»T^.«^^Qt 
itgid} Ifeibie doing so^ to mantion t)|«t ^T9sm»,mAmt\ 
diS€i> iii< ^hiiA cettain: pifdiiniiiariasrmiM^ Spngt 
tM6ugh, In otfdar tw raided 4h8/jt|^ of rQfillQi»7^J»ir 
][flfte, ^ h^kn^ prwtesi; ir aotuellyt isautd. r Xhii$iJ«(4iiiift^ 
a)6U<ig^ be V ^ m»N7r ^ ^ Boft>yeir)rt ofM9Mliii£: 
cT^s^'heimtttftr'^if at'inefaidDsainglataiai^ itmn; diatt 
iSy^if ^ii ia g le item fbB.baslQessdoiieiBiaiiTfCiHifft^f^faQffti 
ot elaltjr, deHfiei^^ gigiied>blll«fu»8lK)a ;Baonl:b.befiNie'. 
tBe'«Mt]i^n<Mmeiitof'hit>aetian4''aoqotdtQg..to libft|Mraprx 
vHUmi of » Qe^2f cS^A. , • .'^.- . ' . ^- - • ; » ,/ : », {: 
^^Ther^ are>abR»A>ahy^jdaae8^iBr«hic(h,tbe|lKCtthftOD|Ar; 
mttH^t^tLtiol $ti!0Btiofl) oatioe^muat be pvitn p».*Af^ 
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t«o«b« amends^ 4liiiiii'3lDgdl24 fiit0f)%(^it44s^4{li,)¥e{i?^ 
flMifbais fattisilMtouttiigvdMttiuqlj^sM^ Bf^Hil^ 

ftttiJMiy^ lUay *nm by /kim/'inrtlie>«j|Bcutjfi»^ <Ji^ 

dUammtMs Botkej in> wnting^ of jtbe^^iaid/ed {N^M:i^f#>t 
add tikis n^tiee SBttt d0irl|f at)d tilmAl]^«li^e.tb«v;^avi^, 
of aotUmt and nmst iharre^iadonnsd v^n itth^.ffRpi^ 
imd place «f abode of ^hetanomeT^or i^qI* . , . > 
^^ an action be faxmigkt>ag8b8t}»iP0i»it4ibte» ^ afy^ 
«ae'aociiig hi his aid, fariany^tlnnf^ d^iie>;»ii.<>be^€;ac^^ 
tx^ the warvant of a joatiee of p«aoe, . a^ demfimd^ i^, 
wriUng^y of die pefoaal and copy of the Msraolir sigii^, 
bj^ tbe plamtil^: or faia altorDejri iiit]aVb]f;24 G^o.^^ 
c 44, s. 6, be made, or kft at his oawil plac^Qf abpd^v 
tbi^eilteGa'Of ivhich is, that, if sttdi pQriiaaii;aiid cc^pe 
Mt gtBiatei within six dnya, the pbintiff may ^oi^^ 
ratttOQ bis action i^inst the ccmstnUe akoe i but,. M>il^ 
to^gMDted within six days, he oannot sue the isoiistm'^ 
bl& witiomt joiobig the justice who made Ibewairaatr 
as"' a- cckdefendant, and, then, the mere produotipp 
and<^Mf^ the warrant win, at the trii^ eatill^ th% 
c«ii6fabl# ta a rerdict, though, if the justice bad^Q^ 
jmiadiccion^ the fkmiiS will recover an iuQdeoinily« 
firotn him.- Tkese are. nnneifoas other aots^of f a$U%!v 
loent wbiich reqaise notice preTieiis to dM^cei&mence? 
meat ofian/i actions against osvtfatk pefsemi* generally 
speaking, agKaat parsons sued for lometbing done in 
the exercise of a public office, and to wham H 13 thexf^r 
fofQ*tfaepoIiey of the kw to extend extraordipary pto- 
te^on, which in afibrded by requiring the service of 
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AUdCiee; lo «s to give the d«feiMkuitiafen4ppi«t«aiity of 
Mideaiiig amendf • tefbre « toit eaak-bdcovaaenced 
ftgtfhifttliini, among tfae^oflesthw prcnMed forftre itose 
of actiont ogainit eonttiiistboeft of bankrupt; «fteM« 
of tlie customsy excise^ ttfofy navy, or tnatkiea, iS»r 
matters done m their retpeetWe ofioea, aedonsagmiMt 
qiiritual persons ibr noti^'resideiice^ and actions ffft 
things done in pursuance of the Baildhng Act. ' 

Pursuing the order of .topics proposed at the co«- 
mencemettt of these pages, we have now nrrWed at die 
ieommeneement of the aotion itself, ^the ^rst step in 
which is the /iroeeit. 

: Process, is the means employed fbr the purpose of 
obliging the defendant to appear in court, to answer to 
the action. It also serves the purpose of giving him 
timely notice of the nature of the claim against him, 
so that he may, if he please, satisfy it, and thus save 
himself from the necessity of answering the action at 
flU. And, for this purpose, the process always informs 
him who the plaintiff is, and what is the nature of the 
intended action ; and, where the cause of action is a 
dtkt, the process must, according to a very salatary 
rule of HUary, 1882, have an indorsement, stating the 
precise amount of the plaintiff's demand, and that pro* 
ceedings will be stayed if it be satisfied within four 
days. 

The process of the superior courts of law consists of 
writs. Writs are letters missive from the soverrign, 
commanding the doing or forbearing of some act. 
Thus, a writ of mandamus issues, as its name imports, 
to command the petformancey a writ of prohibitkmf 
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80090 fiot^T. Wiitaareelwa3»di»Medlo4hfp^rMmoa: 
tikom tke fManani b impoaed : .thesr- w« always 
triflra^MM^for-totai^tasitkcillody io tWAWftofMinie 
pvaoB iqnpinolod ibr ;thal fiurpoae by laiTif.and tfcey 
mt -«hn^ retnmaUe m'8«mse.eotirt or other, tlmtii^ 
there isBbrays mtme-^jponan 'viho is^'by ](aw, oompeUeUe 
to bring tkemintd.tlMt omm, and certify to it wbftt 
bea been donew puratiance of thenu These obaerva- 
tieoa apply ^ ail wriis whatever. We now QQine*to 
die consideration of Uiat peeuHar elaas of imta by 
which appearance to an action is enforced. 

These were^ bnt a few years since, extremely 
nnmeroaa, and snliject to rules of an extremely com-* 
plicated nature, — so much so, that a large portiim of 
every book, of practice was devoted to their explanation. 
ISuit old and inoonv^nient system was, however, 
Aoiiahed, and a new system established by stat 
2 >Wm. 4, c 80, commonly palled the Unifcff mity of 
nrocess Act. This stetnte appointed five writs far 
the pnrpoae of compelling appearancc-^-These were : 

1 *h 2, The writs of summimt and duinngas^ which 
are used when it is intended to force the defendant to 
iq9pear;i#ttboat anesting him. 

' 8* The writ of oapU^ty which was used when he was 
to be held to bail for the same purpose. 

. 4i The writ of deiainerf by whkh he was detained^ if 
alieady impiisoned in the Fleet or Marshalsea. 

^& The summons against a trader in Parliament, 
which was only to be used, where a debtor, against 
whott-Bn action was to be brought, happened to K 
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Itfi»nbkriif PirrliMkiett^ and tiBa^mrftmABrsyMaht^^liiM 
litotiinip^ftkebiXtita^tilttvrs. '? 

tttfoMi fitoplifi^ by 6«ft|; 1 %ti2 'Viet, k; 110, thestcttftd 
•eetioti €f wMch limdtif, diat lAf^onal aoiiioi»«hid 
§^ ilifei Allure be -OMSiiienced b^ ftflviiift cf mmmoni^ 
^4;Kirwrit,>l^^refot<e, otir an^QtSDii'wiB becoafi«o4 
fltere atfts,' htf^^v^r^r cis^^ Ia irideb <ffTes« may :fa«» 
liAd «ili iis Ms(»tlgd to,' and in wUch caaei^ a ^amt 
1«Hr^)^^^r^$/pil'ovbM by the «et te tfaatpiirpdi^ 
is issued. As tluil'"Wftt is, h6ire?tr^ no feoger the 
toil«ifie!66dtii^t df'lite action, It s^emattorecmven&Bt 
tiOT'^inil; dny ts^^m^d^ation of it in this plaoe, and to 
%>^sk' of it amPth« ^ntk-e suliy^oi of anest is a sufas^ 
^nedt'part of the Tri^ise. 

y/tM Wt^ ^f SumM^^ foe the htm of irUchi^ae 
^Apjm^Mx^ No. 1, k A Judkud writ, 1 1. « writ issuing 
%%^^0f Ihe conrt iii whibh the drfend^itia to be ^sitedr; 
iff id <lirected to the defendant, whom it eomliiattdy 
thit,> within eight days after the set^e of tbe'^ilnitioh 
1fiai%dlttsive oif the day of such ser^ce, hedo nsRHe 
-Hfl^ appearance to be entered for hiiti'^in i^e-'co«a«iki 
^i^Mdlh the aictloii is brought, in an action db>p|(OmM% 
bi^ ddbt, or as the case maj^ be, at '^0 s«i^'Of tho pta^ 
^y Md r^uires t^ defi^di^t to tako nO€ic«$^«4ktf»4n 
default of hb *o doing, the plaintiff may cause aa_ap« 
pearance to be entered for him, (I) and proceed to 

A^) i\M<^Thwt «b]r :tl9 nzteemh sflction i^e^he Um$9nnil||r of 
Process Act, the minatory clauses in the writs thereby created )ia^ 
a kind of enactive operation, and the proceeding, therein thr^t- 
ened, may be taken against the defen4apt in^fuw of hiff^ofaulf 



jddgaidt^faaiMitcatisaki (1) 7 bi tlue- ' wAt 'ks^ >/imd 
in every copy thereof, the phee '«&d>«d0flatgr.of»lihif 
i«lidEfaee$ op^kippoKed veflid«ooe; ^f the defaklaii4 or 
UKma beifir <v idnll be 8ap|iDsed iorbe^auis^lb* 
iii6btHnie<Lj(2) . Wher^ set^rai persons' aue^ or ase 
gued, jcMBtly, the names >of'att^ must be staiai m tbi 
^ttit aeeved tiponr eaohi; fov^it ie a rde, that.^^ 
wAv oi:islnnm&n9' AM eonlaiii the names of all thi^ 
iMendaoen^ if iQOfe thc[none» in faction, aad shaH 
not ooBtmn that name; or natnea of any defendant <m 
defendants mmare actions than one. (3) - - - i 

Hhe urit isi testedf u «« witnessed, 'in the name of 
the:diief justice, or chief baron^ or, in case) of vaeani^i 
efdthe senior piusne judge of the coart a«t of ^whjfih it 
issues, and dated on the danf on which it ifenedi (^ 
tL-mdnuirmndum h -subse^ibed^ to it, directiiig ita txe- 
qntioa within four iealendar months froitr the day iof 
its dat^'ind«isiv« of the day of such date, afUr wl^fl^ 
|imod.it>cea8es to be offeree: (5) and it must be ifr 
donnd i^h the name and [dace of abode of the attofn#y 
nwimg biovO, Qr,if:he be not an attorney (rf'the coiif|»^;ip 
wUflk it '^ sued^out, then, also, with the name i^^ 
|3fl4fri^t abode of) t^e attorney of such coi|rt,in wh^9^ 
uMo itrls *t0ik^ out^ but if no attorney be employe^ fyr 
Ihafc purpose, thi^Hr with a memorandum expresp^ t^iit 



tli, i'Ut \e t.li i J>..T? 'fl Li ^ 






(2) Ibid, 

l^lt; ^. 8 Wm. 4, Regi 1. See F^per r. tVliattsf^ 1< Bhig, 

If; 0.71. ' •• • .• • -■; 

**(4Y 2 Wm. 4, c. 89, s. 12. 
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(be stt&e iras sued oat by tbe plaimiffiii pennm, men* 
tidAing the city, town, and paxiah, and also the name 
of lint kamlety 'stireet, and nomber of die house of Such 
platntilTs residence, if any such there be ; (1) and when 
the attorney aetui^y suing out lihe irrit sues out the 
same as agent for another attorney in the country, the 
name and place of abode of the attorney in the country 
shall idso be indorsed upon the writ. (2) And every 
attorney whose name is indorsed on any writ issued by 
attthoriiy of theabovementioned act, may be csiHed on 
to declare whether it was issued by his authority; if h€ 
declare it was, he qsay be obliged by the defendant to 
nUtke him acquainted with the intended plaintiff's 
profession, 'occupatien, qudity, or place of abode ; and 
if he dedare that it was not, the court may discharge 
the defendant out of custody, if he be in it, (3) and 
all proceedings «haU be stmd tiH fhrther order, (i) 
Tiiat the defendaift mHy haVe an early opportunity of 
putting an. end to th6 suit,. by* satisfying the demand: 
against him, it is directed by a rule of all the courts, (5) 
that upon er^ bailable writ and warrant, and on the 
copy of M process served for the payment 6f any diAit, 
the amount of the debt and costs shall be Atat^, and 
that on payment thereof, within feur days, proceediifgr 
win be st«d; but the defendant wiE be at liberty,^ 
notwithstanding such payment, to hate the dosts taxed, 
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(1) 2 Wm. 4, c 39» t. 12. 

(2) R. M. 3 Wm. 4, Reg. t. 

(3) 2 Wm. 4, e. 39, s. 17. 

(4) R. M. 3 Wm. 4, Reg. I. 

(6) R. a 2 Wm. 4, Reg. 2. and R. 3i. 3 Wm. 4, Reg. 1. 



aod if m9rp.,thaii e«e-8VEth be disidlom^ the {ibiotUTt 
attornqj '^'^ have to. pay the costs of tajuttioo^ The 
onuaBion of any. of the requisite insertions or indonBe* 
meats does not render process absolutely void,, boll 
enablea the defendant to have it set aside £»* ixv^ 
golarity, on aj^lication to the court, or a ju4ge of the 
concty out of which it issued. (1) 

Such are. the fonn and appendages of the Wrii,^ 
Summong. At the time of issuing it, a pr4Beysei' m 
short note of instructions, specifying the essentiid 
matters in the writ, is generally handed to the 
officer. 

Within the time, limited in the writj it should be 
servedyM pos^le,.oA the defendant i (2) this> maybe: 
done by the plaintiff himself o£ any p^son whom he 
pleases to. appoint. The service must tal^e place in 
the county mentioned in the writ, or within two bun-, 
dred, yards thereof., (3) Indeed, where part pf one 
coiMii^ happens to be wholly surrounded byanothery 
it is tiaken, for the purposes of the execution of aii 
process, to be parcel of both. (4) The service^ where 
th^^^^fendant is, a cptporation, must be on the mayor 
or pth^r b^a4 offiper, or o^ the to^im clerk, derk^ 
tr^ur^if^^Qpr seqret^ry; where the inhabitants, of a 
hiM^4r^ are d.efen^|mts, the writ is sery^ on the high 
cops^l^l^i^ where the iphabitants of any county of a 



(1) lU M. 3 Wm. 4, Reg. 1. 

(2) See 2 Wm. 4, c. 39, 8. 10. 

(3) Itid, s. 1, J . 

(4) J[b9d.,».SiO.., , V , ,, 



MPfiec^Aiid if te4« oat tliift vUhin ^t]|iie«,;d|pil>4)li 
pWaiiUr -irill not be i»t Ul^^rigr ta enlidr am.i^HMBxWM 
fer-Hle 4«l!»ad«Bt, irithqiag}! t)ie l^tt^r ^h^ n^ef^ to 
d«£M^^ . If it fll^PuUt bpoopue i^ef^wiry ^ cetum liu% 
tii^^bililt igf^^MBi^ miyr beii^ml^ to tli^ court iP!^|(^|iL,^ed 
tt^tMif^ IW, 4lM» ;P^rq^ wio stt^ it MffJU Jl p9|R>qp4 . 

must appear in the court therein named, ai|^j«(|li|^; 
diMNil^t,d||f8 tbermo. limited ^ a^d if>9 4o.|^, t^e 
ptaWff-wijyi bo at Uberty to iqppefiir %^iij,,y3Bi^ 
nitilPt JW^^mode of effiectiog an f^pp^fu-ai;^ vRib^^ 
K mi ft p r ^ptomed' If a perwftri •f^c*.!^ tJl^pfliBij;, 
bn^i^lM^ v^^ffiM^ted, the plaintiff nMQr,j9i^|;«rdp]Y<W^2lfb 
imir *#a^ «nd ilMiw Bf>^ ^ Snmtmfff, jfiffjnn^ 
anrif i^^e ceurt^or a ju4ge, fo^leilfve tff i^SHP %<fl|a^) 

.Jmf4^ ^^ of Summ<w #fi|rf wfytfein^j^g^ 
fi^lfc^^ te»«a«tianing th^t jt i»^«^f!^<l^B^iBtot 

Summons. 



(1) 2 Wm. 4, <««,*. Mr f M ;i ri 

(2) /6»d 8. 1, IK M«« Wna 4iMf|r. li 

(3) But. 2 Wau 4, o.^, •• 10. 



ofAe iiiBills«ff <te-«iKN»«r j<AiHi^/t« ie to a MhfiMi 

Smmum^ the'M^ i^pknies^Wf^iniif be itaueA'iiM' 
dM viher cMiilj»/ MMi ^e ^A»iiaiit niiW: th«ft 1« 
deMriMI a» df %lt<^ ec^ntf intb^ wbi^ Acf MW iNtIr 
uMM^ MHte di'wK (Coolitj into wlif^li'*die ftnt wAl^' 
'maeA. (I) Tlie wi^l mned 'next lifted Hhe 4iM H'Hr « 
^ oiiJiiifMiJM B tti0 'AHiu'Wtit^ ftB' issued aAjc^'fvttidi-^- 

tlMHli tnitil'the d«fe^(hmt'htt hetn %tutA aad simMl^ 
wfdi OOP, or may apply ibr leave to i«kiie a WHi ^ 

A Bkirinffiiu is a^rtit obtaint^^iiot as a mMit' 
of cwitM, bur oh tke application of the pMMUt,' 
mftde to tine coitttout of nrfkidi the f9^ tfSmmmm^ 
ittit€d or flofD^ jisdge of that conn. This applfesiloii 
mdtt be fbondted on an affidavit, in which tK^ WM 
be Mated tufldtnt to make it appear ^at fie 1^-^' 
AfndiAt' iHtf tt6t be^n personally 'served wiAf 'Vln^ 
Wf^ 4if Summon$^ has not appeared to diAmd l!b^ 
atited^ ftiid 'dfctinot be Compelled so to do #itikbt 
soiM^ore drt^doasprocessi (2) * If indeed lihe de 
MSittt ^^ntNtt Hbe sen^d oti iicconnt of Kis beil^ 
ottt «f ibe ifingdoni,'^tben, at it wonld be teposMIe 
to'feekiN^l VhniBi appeal^ by any process ^mtSxSg out 
sf e«!r conrtSy the plilntMP ought to reeort to a ft0- 



(I) R. M.dms.4,Bit. 1 

(3) tiiiik.4)t. aB»&% 
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50 Pft0dMI»iSY'MtTS»eAJ. 

ceedtDg called' ikedawryy tlie>' nature «f wUich -wUI 
presently be explained. (1) 

Supponng, liowever, tbat the plamti£FV affidivit 
prorre sufficient to induce the coort or jndf(e to grant 
a Writ vf DuirwngeUy ior the purpose ef compellbg 
the drfendant's appearance) the writ is made out like 
the summons, in confomritj to a prtMclpej mnobt of 
histructions. It is direct^, not like the summons^ to 
the defendant, hut to the sheriff of the county in triudi 
the defendant is supposed to be^ (2), or to sokne other 
officer appointed by the eourt or jodge, whoim it eom- 
inands not to omit, by reason of any liberty. m the 
county, but that he enter the same, and diitvaiifc on 
the defendant to the amount of forty shiliingi> ia ovder 
to compd his appearaneei and that he make knovo to 
the court how he shall ejeeoute the writ on a certain 
day ciUled the return day. (9) When a Bitinagmfi m 
isaoed to the counties palatine of Lancaster or I>ovham» 
it is in a peculiar form, and oommanda ihe-chanccUQr 
br bishop td command the sheriff to take the abUve 
steps against die defendant, (4) That part •!)£ the it^t 
which commands the sheriff that he 4>mik iio4 ftoi^ ia 
balled th^ non omiuat claius^ and audbteista lAn to 
^xeeote i« ^tUn the pecuMar Aaachitea lAidiaiHor 
'happen to bxUt in the county. It istestod «ri^ditted 



• (I) Brai6rt/'€as9,e^|ig»4a4..- . •' l- ' m>>i •».; v' 

(2) Note. Ib the Cinque Ports it is directed to the oonsiable of 
Dorer Castle, and in Berwick-^n-Tweedto lki^vt»,j<ft,vaA bailiBi'. 

(3) 2 Wm. 4, c. 39, SjChed. NOb 3. v,i,i ^,0.*. ' . 

(4) B. M. 3 Wm. 4, Reg..2.. . i vj4< s i 



like ikuR^Wirii^^tSmtmmnSi^lmt'Wmt be.retiu-aied hy 
the sheriff or other officer to "wiioiQ. it i« 4irQpi94»^ uppn 
the flby tfieteiii mentioned, which nm8t,.be ia term, 
wai at kttH fifteen daya fromtbe date^ (1) A notice 
18 spfascrihed to it» appsising the defeodapt th(|t the 
aheriff haa diatraiiied on him in .cona^neiice of hia 
iMmr«ppearanoe to the Wrii ^ Sutmnom* iwd that^ in 
defimk of hia appsarance to thia mit withJA ejght days 
induaive after the letiftro therec^ the .pl^tiff will 
oaaaaaai appearance to b&ient«ned for bw» 9iifd ppro- 
oeed ti> judgment and «Kaeuti0D9.or (if he be SHtQfK^ 
fo outlawry) wiU prooeed to.oathiw.hini. I^ must,, be 
indoraed with the name and abode oC the phdnli^ or 
«f his altomey, and; with the<a0iottn| <tf (the d^t jnd 
0Mt8»^ in thaaanae manner as the^ Wri^n^JS^mmfin^j (^) 
and a tme copy, of the writ, ftc must, be .d^ive^^y 
alaag with die original^ to the officer to wkqp} j^t is 
dkected^(i() who must cause distneaa to. the wo^^imt 
4iC'fti^BhiQi^g8.to be made on the defendant's g9p49i 
•wad idsD actre him with, the writ or copy# iih^ ^i^/be 
ibuad ; bat, if H be impossiUe tofipd him, ik^ i^fW^^ 
•bolefb&rUm. . - • .x 

' <xiis Aa-akfendiint, danot appear within,, ttbe^it^gie 
>iped i ia dii n Ae ^mvk, the.plaintaff^ if a persen^ a^^iqe 
^ oEdtoaai liMside&ndant or .an mHA danrewi HP^li^l^ia 
goods, haye been effected, (4) may cause an appearance 
to be entered for him, ia^ thfi aamtf.way aa.wiifve he 



i*i .^H' ..K : 



^(I)^jWMI. 4,45» 80^ 8* a, ' f C 
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(2) See ante. 

(3) 2 Wm. 4, c. 39, 8.;3.., . * \ -- x y f , ; 

(4) JohttiOD T. SpiMlej, 1 Dowl. 526, 55£»» 
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Imrbvta. «erRed^<irltiiIii Wwk-iaf^tAimTimmirwM'ibm 
TteglkctuldtQfmpp^r; thciini^a of doing 4]hki. mil Ikcvo* 
flftev be dedcribdcL. Bak if the.'JD^strinsisttscammtihe 
perscnalbf tecv^d, and no gjoods canbe fonn^^exiQOli 
to make the dktFew, the officerutouwlMta the wrk wKf 
directed must, when the retmn day amvei^ osoakeia 
reliirn of non egt mwenl^ aiaul nuih bona s and Ikken, 
if the pUuntiflP do act intesMi to pfoeeedttOiO^tUnn^ 
and if the^ defendant do ikoib appear within eight days 
after the return day, the court, being first satisfied by 
affidavit that proper means were used tp execute it, 
will grant the plaintiff leave to enter aa appearance 
for l^rd^nidant«;(l) 

iJt, sfflnetimes hai^ns that a defendant has com** 
pietelf|r removed his person from the jurisdiction oi ih^ 
com% but has lefl property which, , if it could be 
reached^ might aid in satisfying the demand upon him« 
In order that either such property may be reademl 
amiable, or the defendant induced to aubmit to >|he 
jtiarisdictk>n of the court, it sometimes .is) .thoiight 4idr 

tisaJble to resort to process of Outlawry. , ., v: 

Outlatory iSy as its name imports, th^^ potting of # 
miioi out of the law, that is, taking from him bis legal 
rights^ and the benefit whicAi eyeiy, ofb^r subj^t 
derives from the law of his oountry. A^ onittowv^ui;^ 
hfro>:jK>. rights against his Mow subjeq^y b^ eai» 
maintain ^oaotion against any one, he oiianot eFfin^ 
recover hb ecats against a plaintiff who sues him^im^ 
grodQdIeBs<a(3tion, and is nonsuited. (2) Ki9 ^o^^ex^ 



»j'- «j: -a 



(tO')iLldMd|fe v.anUer;'2rlC.:& IV^. 412,' > v (, 



ir«lUfii»Mc«i^to^Ac^ttr6iwii. .Hit>Kbei!l9r»;taiu« fram 
liitttu»'fooB^iie'i«mbe'6nDd]nBB9h^ bshfuf*^ 
ttOtiiMf is 'kft kinivbofi his Uk and fimbe^ and evm 
dwiBe iran&'iiot slife :at oommim lav ; for, preTioiM^lQ 
the reign of Biiwardtbe First, fae, was thought tofaiTe 
eaptU'ikpimuKi 

Bat, flB» it ^Uppeark wanton to ii^KMie soeh pimidH 
m6nt8 upon a 'man merdy for a dofindt to ohrii proeess, 
tile jildges hnvo/dnlaier timea^ taken care to alfeviale 
^ hardship^^'b^ allowing the ontlaved ddendinit to 
i^evse kis eilitimry tia "a matter of conrae^ if be will 
dowbat^ia ^per to &cititate the iidd^af tke^xlaint 
against him, and will pay the expenses oaeatdonDd fay 
hia former ^defiialt 7 so thAt in footouthonry i^^ia.its 
ptHctidil eflfodt; only a piocess used to bring a defendaB^ 
w^o ^tinot otherwise' be reached, into oouvtp by iaa^ 
pSi^g ^eatdiSiftbilifi^S on him so.lwig aa he temame 
MSMttaciotis. . .(! 

'^'^Ha^ing' siEiid tbfi» mttch of the gencval-eftct and 
ofiD^cA^irf <^tldwty, 1^ US examine the steps: :inthat[ 
proceeding whi<fii^iioir depends upon the fifth: seeUea 
^fhe^tTti^rlntty ^rftocess Act. 
^^'^ffligt^ ^e^ pkHAtW hats commenoed his aeticoL kgfss 
iMff^' sW0i^ni;ft^ ntfds^ if he desire to UndlaWit|ie 
Mfbif&iMi' «^ly tS^'^aDiitringOi, the- notioJb ^^ttihe 
fm ^ ?AMi^iifff€i9^^^m th^ liiSOd on^. bycstating^ 
mat? ih'^^d^fiitStf df^ipt^rfflieei pfooeedings^otiixlbiiie 
til^n Wbil^^4rffb,'iile c^riff^moict reifiTii tidsiM»Jvtf 
mtfmm^ ni^ii^,^%nd there mu0tinotE>flbcides9 
than fifteen days betwe^n^ i^^ i^eturn^, and , the~~day of 
its delivery to flte/istedfF).^ vjThe neKtiatep is, to sue 
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54 OUTLAWRT. 

out a writ otExtgHFadfu^ directed ^to tfie'klieiW; 16 
whom the Distringas issued, commanditig hfih to htvd' 
the defendant required at ^e successive bounty cou^^, ' 
or, in London, at five successive courts of hustings, 
till he be either outlawed, if he do not appear, or taken 
if he do. The countj court is held once a month, the 
court of hustings once a fbrtnight. It is therefore 
better and more usual to issue process of outlawry into 
London. But, even there, as it is a rule that a whole' 
term must not elapse between the teste and return of 
an Exigi Facias^ there are seldom so many as fire 
courts of hustings between its teste and its return. 
And, when there are not, another writ issues called an 
Allocatur Exigent, which is exactly like the Exigi 
Ftzcias, only that it directs the sheriff to allow the 
courts at which the defendant has already been re* 
quired, and only require him at as many more as are 
necessary to make up the full number of five. Along' 
with these writs issues a writ of Proclamation to the 
sheriff of the county where the defendant has been 
usually a resident ; and, if this be a different county 
from that to which the Exigi Facias was sent, it ik 
called a writ of Foreign ProclamaUon. This writ 
orders the sheriff to make three proclamations to ttie 
defendant to surrender; one at the county coilrt, 
another at the quarter sessions, and the third (whicll 
must be at least a month before the fifth time df 
requiring the defendant) at the door of the parish 
church immediately afler divine service. The tec^nt 
act, however, of 1 Vict. c. 45, has substituted for the 
oral making of this proclamation the fixing of it upon 
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thci^C^cH dq^. . J^the defendant|io not give himself 
up.JtM^or^ ^1 T^tfip^ of these writs, he is ptUlawed, 
aiicl3 writ .i59ue9 Cfdled a Capias Utlagatumy which is 
eith/ejr ^t^nereUy .poi^inaiiding the sheriff to take his 
person^ or i^pe^ial^ commaading the sheriff to take 
him^ aod also to summopi a jury and make inquisition ' 
of. his property, extend, apprabe, and seize it into the 
queen's hands. This inquisition is returned, not into 
the comrt where the action was pending, if that were 
the Queen's Bench or Common Pleas, but always into 
the Court of Exchequer, because the seizure of the 
outlaw's property into the hands of the queen makes a 
revenue matter of it, and all revenue matters must be 
transacted in the Court of Exchequer. Out of the 
Exchequer issue processes. for the purpose of realising 
the outlaw's property; writs of Venditioni Exponas^ 
to sell his goods ; of Scire Facias, to collect his debts ; 
and of Levari Facias, to levy the profits of his lands ; 
and, when this has been done, the court will order the 
proceeds to be paid to the plaintiff in satisfaction of 
his claim, and the treasury will, on application, grant 
him a lease of the lands. 

. Such is process of outlawry : and a more cumber- 
some or expensive method of effecting a very simple 
eod the wit of man could not perhaps have devised. 
The object of all these long and expensive proceedings, 
proclamations, exigents, and allocatur exigents, would 
bp much better answered by publishing an advertise- 
ment two or three times in the ^ Gazette, requiring 
the defendant to come in within a certain time, on 
pain of forfeiting his property and civil .rights ; at the 



metion, founded on nn affidavit, that ^Sa^ ^M^:nafym^ 
ments had been duly made without ej|^ Jn^i^ 
a^udge him outlaweeL And this would re(ffl|^>ic<soia^ 
pUsh what the writs of exiffi feunasj aUocfitur exiffemi, 
proclamation^ and fareiffnprodamaiian, were aiieieiiJ% 
intended, but have long since ceased, to effect. The 
object of those writs was to give the defendant every 
o{^ortunity of knowing, that if he did not obej the 
process of the court, the penalty of outlawry would be 
inflicted on him. And in those very early times, 
when there was no press in existence, and all ad- 
vertisements were given out orally by the cry«r, the 

 

very best method of warning the defendant was, to 
make proclamation in the county court, then a fiir 
more important one than it is now, at the quarter 
sessions, and at the parish church, since those wen^ 
the most public places in the county. But it is now 
very different, and an advertisement would be more 
likely to reach the defendant than all the proqlamatiopis 
in the world ; while the disgrace of appearing for such 
a reason publicly in the Gazette might al,i|o produce 
some impression on him. Indeed, the fraix{ers of the 
Uniformity of Process Act seem to have wished tp 
intimate that they were aware of the defects of the 
present system, and meant to devise a new one, for, it 
is observable, that section 5 enacts, that |t shall be 
lawful to outlaw the defendant " untU otherttdse pro- 
viaedy*^ plainly intimating that some other, provision 
on the subject was then in contemplation. , 

As the punishment of outlawry is an ^xtr^^a^ 



al j ySij one, the courts will always reverse ^it, on the 
(SfeSS&bX'sxODd'^hlins *tb do wtiat is "just, that is, to 
ajy^eltry iind btf&^'if the case yras one in' which ^i 
arFeist woufShave "been permitted, and pay the plainti^ 
tft^' cbsts he has incurred. But this is on the suppo- 
d&on that the plaintiff has himself acted fairly; for/ 
if the piaintiff^has abused the process of the court, as, 
fti^ instance, if he knew where the defendant was, and 
that he might have' been served, or arreted, and yet 
procured the writ to be returned non est inventus^ and 
pltioeedcsd to outlawry, the court will punish him for 
thm perverting its process to purposes of oppression 
by 'compelling him to reverse the outlawry at his own 
expense. Thtis in the late case of Pigou v. Drummandy 
1 Singh. N. C; 354, the Court of Common Pleas 
obliged the plaintiff to set aside an outlawry at his 
own expense, because he knew that the defendant, 
ttibttgh himself abroad, had an attorney in England 
wfib' acted as his agent, and yet outlawed him without 
milking any communication to that attorney. , 

%e object of the above steps, whether by summons* 
by distrtTiffOSf or by outlawry where the former modes 
of process cannot be rendered available, is to compel 
the defendant to appear in court. This appearance. 
whitih in antient times was personal, is now effected "by 
his delivering, or by the plaintiff's delivering for him 
in^iWd^baisesin which we have seen that he is entitled 
to tfd^c^,' into the office of the court a memorandum in 
wrft16|^, stating the defendant's appearance, the form 
for which is given in the schedule to the tJniforniit;y 
or1%fcesV Aci; and in the Appendix (No. 2 ) '' 

d3 



Higs tOthinei^. ' ^' .J^"'^' '•■<-' v* h .Lr- »f. ./ 

These are the altercations whick^toki pHioe^b^ftween 
t*he'^HmtilF'dnd! deiShiSuit; ftr tte p«xiM»l Of Asoeit^in- 
ififg th^ likithr^'of <ke ^otskphUnt, the gtrouDdr of defenoe, 
and the f>oints in controy^rsy between the parties. 
The«ie pl^adibgs were^ 111 tfac^ early ages of the oommon 
liEtM^, deliyered tfivd voce by the counsel. The writ by 
whSch the action was commenced, used to be brought 
into court with the sheriff's return upon it, and the 
piifintiff's coonsely after it had been read, proceeded 
to expand the charge contained in it into a connected 
dtory, by adding time, place, and other cifcninstances. 
Thus, if the writ mentioned the cause of action to be 
trespass, the plaintiff's counsel stated, where, when, 
and how,' the trespass was committed, and what special 
damage had resulted from it. This statement was 
ciflled the county from the French conies a tide or 
story; The defendant's counsel, on his part, statid 
the defence with similar precision, and this was called 
the plea. The plaintiff^s counsel replied ; the defend- 
ant's, if necessary, rejoined ; and so on, until they had 
come to a contradiction either in law or iBiot. If either 
cohi:!eited thaf the last pleading on the opposite side 
irsid untrue in fiu^t, he positively denied it^ tfndwvs 
thien Said '*to take issue upon it." If be conoeived< it 
^0 b^ bad in law, he demurred^ so eaMed frcmi the 
French dilftumrery to abidoi because he abided by the 
detel-minatioti of the point of law, oonoerring' that the 
in^fiiSfciehdy of his opponent's pleading fnfnished hhn 
with a sufficient answer to his case. Thus was an 



Ti^nmnMH ^ 



it was decided by the court; if of frnt, V^^ .jjpi 

While ihe ipveeeediogp yfere 0NPf oiH th» officer of 
the court sat at die ftet of itb^Jvdgei^ ealeiiog them 
oa a parchmeiit jroU Qf reeqrdr Thi» record bore 
different oameB At diSurent tinefl* When the plead- 
ings only were in .process ^f bebg entered, it was 
called '^ tkt pkf^ rMi' when^be issue had been joined 
and entered on It^ it was caUed *^4h^ iffue roll;' and 
when the judgment had been recorded on it, it was 
caUed *^ the jtf^fmerU roll ^ being all along ihe same 
piece ef parch9i«lt» but bearing differeiit names- at 
diferent periods of the suit 

Wlien busioess lucreaMd*^ and, causes became com- 
plicated, the system of viva voce pleadiqg was ibimp^ 
inconvenient, and, instead of -pronouocing the plead** 
ings aloud, they were drawn, on paper, and filed in the 
«Coe of: the c<mrt, or delivered between the parties* 
The judges beard nothing about them until issue or 
demurrer, . andy tiuis, considerable time was saved. 
As to tbe feU» that was» at firsi^ tranacribed from, tbp 
wriittea pleadioga by the ofllcers, as anciently from ^e 
vhA voce ones. Afterwards, the officers, finding 
themselves pressed for timoi requested the aUornies^tj^ 
transcribe it diemselves, and. hnng it |o the official 
and the attemies, finding this irksome, h^^ to. omit 
carrying it in at) all^ except m cases vh^^l^ it was 
wanted for some particular puq^ae ; so )tbat, iu most 
cases, the roQ existed only in eontemplal^ .oj^,law ; 



suit, Reg. GhaBl:^ffi]sB^, IfSa^ haiimg)^tffeoled^i^ 4he 
oentry of praoeedings^ eii theijttdgm9]|t< toH^ocmjimi 
*prius record) sfaallc be, and shall beitldieii to be^^the 
fiwM; eutiy of firoceediiigB m the aetioB. ^ 

Although the pleadings are now transcribed on 
paper, they are governed by the very same xules 
"v^htch regulated them when pronounced vtrnf «oce. 
There is scarce any Inanch. of the law which has* 
undergone so few changes as the theory of pleading. 
Comyn's Digest is as useful to a pleader tcday as it 
was when it was written ; and it is curious to remark, 
that, while the new ^ rules have altered the ancient 
practice in most other cases to which they have been 
applied, their eflbct on pleading has been to bring it 
' liiack to its old bounds, and destroy innovations which 
' iiad cr^t in on the ancient sy^m« 

The first step in the pleadings* is the DeelaraUan. 

. Iti this the plaintiff states his cause of action : and he 

• it-tsot oonfined to the statement of one cause ohly^ for 

' ihe declaration may consist of several eotinfo, and 

' o«eh of those counts may state a diflPevcnt cause of 

acti<m; Thus, the first count of a dedarationivas-* 

sampsit may be on a bill of exchange, the second on a 

peombsory note, the third ^r goods sold and delivered, 

aiid'so on.- But there is this limitation, namely,'that 

«11 thecoantsmust belong to the same form of action : 

thus, Br declaration must not contain one eount in> 

: del)t, andianotliier ia-assiunpsit, one coimtrin tivspass, 

liSHid aiiotiiier>«hi «ase« There is, however, . one ex- 
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Htelft(iob>ti6tiikdkifei!iiaiiBelj> tiiafc <feb nd 
be Jdiiiecl«ogtNii^ardBfihe'(SMi&e decktataon. 

^":tfi0forli'the*yearI6d4, it was the coaimoa practio^to 
ilisart m (deciaratlotiB a great nuttiber of counts^ not 
stating difPerent causes of action against the same 
person, fant stating the same eause of action in different 
"imysi thus, in an action fiir breach of promise of 
marriage, the pkint^ would say, in her first comnt, 

>^ that the defendant promised to marry her upon 
request^'' and, in the second, '^ that he promised to 
marry her within a reasonable time for ^kat purpeseJ'^ 
And so, in almost every case, several counts were 
inserted in each declaration, stating the same case in 
different ways. This practice was corrected by the 
celdirated pleading rules of Hilary Term, 1834. • But, 
in order to explain the object and effect of these rides, 
it is necessary to explain the origin of the practice 
which they have corrected. 

Jt had been decided in several cases, that any 
Dariance between a material part of the statettaent of 
the cause of acticm in the declaration and the evidence 
aflkdoced at the trial in support of it, was fatal, and a 
ground of nonsuit. The consequence of this Mras,;that 
plaintiffs were continually nonsuited, in the ^most 
vexatious manner, on account of slight vairiaQ^es 
between the? dedoration and the evidence; andp, to 
sueh an extreme was this carried, that -there, is: one 
case^of Walters V J Maee, 2 B. & A. 756, in which .the 
plaastifft waft' nonsaited^ because, ia eopyiog 'Lord 
'Waterpatk's tide in the declaration,, the clerks insliead. 
of writing Baron Waterpark of Waterpark, had written 



Bmnm Watigywk'* nf- ^wk/efrfimrfL - ?Ii» «»der^titf prevent; 
the fatal miseiifef often ^eeasioneck by ^itee triflitur 
vltriAiices, plearikn used lo insert a gteat DttmbeKdf 
coants iti the dednratioii, stating the caiu^ of actiem 
in d^erent ways, in hopea> that, if liie leridence varied 
froaa some, it might not firom others; and that one 
connt, at least, might be found free from objection on 
the score of varianoe. The oonaequence of inserting 
all these counts -was, to increase the size, and, of 
coarse, the expense of the declaration; and, at last, on> 
the recommendation of the law commissioners, it was 
determined to put an end to the abuse, putting an end, 
at the same time, to the reason which, occasioned it. 
Accordingly, by 8 & 4 Wm. 4, c. 42, power was given 
to^ the judges to amend variances between the state- . 
ments in the pleadings and the evidence ; and, as thb 
power, thus vested in the judges, rendered the mul- 
titude of counts unnecessary, by creating another mode 
of obviating the danger of variances ; the pleading 
mles of Hilary Term, 1834, directed, ** that , several 
eofuwU ehaU not be allowed^ unless a distinct subject- 
matter qf eamplaini is intended to be established m 
respect of each, 

' The principal parts of the declaration are, the 
tide, the venue, the body of the declaration setting 
forth the cause of action, and the statement of damage 
at thc' conclusion. 

A very important part of every declaration is tbe 
nenmCf which is inserted in the margin,- thna, ^' Msd" 
dksBXio Wit,** —*' London to ffit" — In the county 
named in fSbh venue, the action will ultimately be 
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k"'. The'i^m^ is of tti« kittds; riiai i ift» y 6ir inmlJ 
IN^^IrBnM00ry, whenTtke CMise of aotioik !»• of a sert 
ivfaidbE miglit htL^e happened anj wkeie; in whiok 
case, tbe plaintiff tnaj adopt any coonty lie pleaae8.a» 
a venue. It is loealy when the cause of action could 
have happened in one county only, and then the venue 
must be laid in that county ;—• thus, if the action be 
trespass for breaking the plaintiff's closer the venue 
must be laid in the county where the dose is situated ; 
for such a trespass could have happened no where 
else. If it be trespass for assaulting the plaintiff the 
venue is transitory, for such a cause of action mi^t 
happen any where. 

Where the action is upon a bill or note, or for goods 
sdd, money lent, money had and received, money paid 
to die defendant's use, or on an account stated, concise 
forms of declaration are ^ven by R. Trinity, 1881, 
which plaintiffs are, in those cases, bound to adopt. 

The plea, is the defendant's answer to die de-» 
claration, and is either a plea in abatement^ or a j^em 
in bar. A plea in abatement does not contain- 4Hl 
answer to the cause of action, but shows that tiie 
plaintiff has committed some informality, and points 
dvt how he ought to have proceeded. A plea in biftr, 
contittas a substantial answer to the cause of actiiia. 
Fima in abademeni are not usual; they are #n« 
couraged by the courts, as tending to throw technical 
difficulties in^'the plaintiff's way. Only four days after 
the* 'declaration are allowed for i^leading them ; ittcL- 
they must, by stat. 4 Anne, c. 16, always bb verified 
by affidavit, which must be delivered with the pka, 



foirtf^^dflSj^^or )>li8iie^g» itt^ abfttonHSbt iw«re^' ftrnMnif ^ 
boiit fottiu^ve, butt- tto# ai^4»B« sadaib^ ascUiite^ 
odi^ GsceiniBiyift: (1) -i . ../- Jir 

^' pka'lA bar, wldch is l^ eort of jdaa iiM8t.«Hia% 
reMrted to; k one oontaiuidg fr^subttaathd tsoagwrn t^ 
tto-iftetiofl. ' Saoli a plea is c^dier a traverse or a plest 
m>ico^f(B»9iofi amd avaidanee; there is indeiedlt thferd 
soHf Of ptea, emitted << ^ PleA in Estoppel^'' bat tb is ^k, 
of l^ti^e pira(^ical occarrenee. A plea, when it ddoies 
sotfie «sseD«ial- part of the declaration, is said to be aP 
trttvane. It is '^ in 'confession and awndanc^ when 
it ^admits '4ilie declaration to be true, but shews some 
nenr matter not mentioned in the declaration, whidt 
desHPOyt thig plaintiff's ri^t of action. 'Hius, in as- 
actioti ag&inM the maker of a note^ if the defendant 
plead ^4 did not make the note," that is a traverse. 
But if he plead ''that he did make it, but for ii^ 
iUegil'coifliidlMr a^Son of which the plaintiff was awat^," 
thAOii^ir-pleti k^'confesston and aroidance. Atray^se * 
alwH^t^litiiidtid^'to the country, that is, in thesef wor€^ ' 
'< Jkhii'fif tld^^thesAid defendant putsMmself upori th^ 
coxitii^yi'hd^' A plea ih conll68Si<Hi ahd dvoidali^ ' 
al^yi cbtifclildes with a verification, i. e,ki thesti word^,^'* 
" Aild'lllfe €lte *rid defendarit is ready td verify; »e.^^ - 

At ijt^DaoA h^, th^ defehdant was alK>wedtb6t'dne " 
pW-to eftfali'b()iM or'tlre>'declai^tidf)i mid, ibriiehilf^' 
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^-4Ml^«Mitf C9ftiihrfflii09 ii>9v(Baim(.to ttibiM«rliit^ 

mane. Aotf kis t th wh wi that a iefaifawt wa§f,kmm.' 
sentnl^giKiA ^afamon igaiaat the aaaie acri— ,iid jfet 
may reasooaUy wish to plead them all^ in ondnr Alt) 
if by aome a06i4eiit his evideBce of one of them shoaU 
faSl^ he au^ tdy upoa aaothcr. Accordingly^ by alal^ 
4:^6 Axmcy c« 16^ the defendant is at liberty to pleadr 
several pleas, by leave of the court, which leAve be 
n>Ay9 hy R. Trin. 1831, now obtain from a judge, wh% 
will order a role for that purpose to be drawn up; 
and, in some very ordinary cases q>ecified in IL Tnm,. 
1831, a judge's order is not necessary, but die nde is 
drawn up on producdon of the pleas, as a matter ef 
course. However, there mutt be a rule of ooniit m 
order to entitle the defendant to plead several pleas a 
and) If he plead them without such a ruk^ it is.exr 
pressly provided by R. mkry, 1832, s. 34^ that dwi 
plaintiff may sign judgment. 

The fiu^ility of obtaining rules to plead several nii|« 
ters ^ve rise to an abuse similar to thaift ocoavonedit 
by the light to insert several counts in a dedaraUaP^- 
For the defendant's pleader was in as much danger.of 
fatli9g l^y reason of some variance between the-e^i.*;. 
dence and his plea, as the plaintiff was l)y reason, oC 
a variM9Pe between the evidence and his dQclanit|fH¥ 
In ,qrder to A)bvi^te. this .danger, he had Mcourse tio 
twqji^^ie^t^Jhf^t, he. almost alwi^s [deadod f'H^ , 
general issue" for there were, in the actions of As- 
sumpsiif Debt ^go^^mph >Cp«4rae#i,MdC<M«i which 
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getuM ismtesj namdj^ »a» atmtmp^.nU fkbeff aod 
not -gmiksfp -andf, «pder tibeae general wue^, almost 
evwjr oDnocivable defence waa aUowed to be given in 
etridence ; «o that the- defenda^ot,. by naing them, ob* 
tained tbe advaotaga of being aUowed to set up any 
defence his evidence would warrant ; while the plaintiff 
was, on his side, not . unfrequently surprised by a 
defence of whidi the pleadings gave him no notice 
whatever. In the other ferms of action, it is true there 
was eidier no general issue, or, where there was, it 
was not so sweeping and comprehensive. But, in 
those oases, the pleader effected the same end, namely, 
of guarding against variances, by pleading a great 
number of pleas stating the same defences in different 
ways, in hopes that some one of them woiild hit the 
evidence; thus, in an action of trespass quare claumm 
fregiif he would plead, in a variety of different pleas, 
that he had a footway, . that he had a cartway, that 
he had a bridle path, and allege the same way to have 
accrued by grant, prescription, and necessity. 

The consequence of this of course was, that a 
great deal of expense and prolixity was occasioned. 
These evils also have been provided against by the 
pleading rules of Hilary, 1834, for, 1st, the general 
issues have been cut down to a mere denial of the 
fpst of the action, so that the plaintiff can never 
be sorprised by some unexpected defence being set 
up under them ; thus, not guilty in trover -now puts 
in issue the conversion only ; non assumpsit^ the 
making of the contract upon which the plaintiff has 



declared. iSndly, jU Hhe judge can nMrameiid al'tiior 
trial yartafi^s belfMi^te the stoteaieniB in the -plear 
and 'l!(ie eridcTbc^, a tandtitode lyf pleaa aetdog fartk 
the same d'deoces in difibfeiit wajs,* is qo^ longer 
necessary, and cbnftequently is prohibited by R. EBL 
1834, which direct that *^ pha$y aiwwrUiy amd cog* 
mzanceSf Jbunded on one and the sameprmcipal tnaHery 
but varied in gtdtemen^, destriptUmy and eirewnsttmee$ 
only, are not to he allowed^ So that, since these ndea, 
the plaintiff is allowed but one count for each caose 
of complaint, and the defendant but one plea for eadi 
ground of defence ; and i^ in violation of these rdea, 
more are inserted, a judge at chambers will, on sum«* 
mons, strike them out, and make the offending party: 
t)ay the costs of doing so. There is, however, one 
exception to the genef al eflfect of the pleading rules, 
namely, that a count stating that the defendaot is 
indebted to the pluntiff for money due on an account 
stated, is allowed jointly with any other connt for a 
money demafbd in assumpsit. 

The subseqiieiit steps in pleading are, the Rqdi* 
cation; containing the plaintiff's answer to the plea ; 
the Refoinder, the defendant's answer to the replica- 
tion ; the Surr^oinder, the Rebuitery the SurrelnttteTf 
and so on. Tb6 pleadings seldom reach to SurrebuUetf 
but they sometimes do, and there is nothing to prevent 
their going beyond it. But the steps after Surrebutter 
have no distinctive names. At each of these steps 
the party replying, rejoining, or firaming any other 
pleading, must either traverse, or confess and avoids 
that is, must either deny some material part of ih» 
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aaversaryVlast ple&dlng, or ma^t admit sucli last 
{^leading ' to be true, but allege some new maher, 
Wering the legal effect of it, a&d she^ng that he 
nimseif is, nevertheless, entitled to judgment. If he 
traverse he concludes to the country, that is, if plaintiff, 
he concludes by saying, '^ and this the scad plaintiff^ 
prays may he inquired of by the country, S^c" ; if 
defendant, by saying, '< and of this the said defendant 
puj^ himself upon the country, 4^.** If he confess and 
avoid, he concludes mth a verification, that is, by 
saying " and this he is ready to verify, ^c.** Thus the 
pleadings go on, step by step, till at last the parties 
cbine, as they necessarily must, to a direct contradic- 
tion, Vhicti, if upon a fact, is called *^ an issued if tipoti 

*V^'€ have seen that, even since the new pleading 
riiles, -the plaintiff* has a right to as many cbonts a^ Me 
hiis^dlbtinct causes of complaint reducible to the sanie^ 
foiW^bf action ; the defendant to as many pleas as fie 
hWitfistinct defences. But it is otherwise in the sutS- 
8ec(tldnf stages of the pleadings ; fbr the plainim is' 
dlbwbd biit one replication to each plea, tfi^ defeadiiiiit^ 
but one rejoinder to that replication i' 1ft s^fiiifir d^fffctJM,' 
ii^kni&i^be confessed, to reconcile this withibK^ bVdinary 
\£&k or common sense or justice ; fol: " ft; 4S^ 'plain *lffaf 
th'-^^'iiia^ be tW good and siifficieit ^hVd3%'t%' a pi^ 
aS'-^ai^a^ *o a'declaration; thusl'if Wd^fendani^^^ 
atf^fi^ii tortile pric'e oy^^66ar^^^^ 
pSinliff^inliy^i^ two gdod '^nswer^ to'dfs ^\^l^ #&i7 
tfalf!^ t^e ^dds were necesraVles,' ibr^^icn 1;»e'i^ 
might legally contract to pay ; secondly, that whether 



%y ^^f %m t^.v^^w* ?>^.e^o%.,?^^*^?f K«^l^ 

h^ w<^ of ^e iij^j^pr^opcr, ax)d bindii^ nianfler. ^ No|jr, 
both theae ai^e,gQo4 ^si^^eics tp t^f| plea, anc) both may 
b^ quite true».yet is the. pl^ntiff prevented from niakiDg 
q(»e pf both of them., ^t^od quidem videtur jper^am 
t$S0. durum' . Sed ita lex scripta est. 

It haa beeo akeady /said,^ that at each step in the plead- 

iq^ either party may, if he think fit, instead of plead^- 

ipff replying, rcypining, &c., demur to the la^t pleading 

of his adversary, that is, he may say it is not sufficient 

i^,law. Thus if A. siie B. as the maker of a prombsory 

pote, of wJuQh he, A., is the indorsee, and B. pleads 

that tbe payee^ gave him no consideration foi; it, instead 

of i;i^plying to this plea, A. might demur, becaujs^ even 

admitting it to be true, it would be no defence against 

an. ^dorsee, whp, must be presumed to have gi^en 

vQ^iie until the conti^ry is shewn. If the oppo^^it^. 

pKQrty thinks the law'is in his &vour, he joins in de-. 

mprr^, and then the point is argued and decided l^y. 

the court in banco. If he finds that he has Qmde a. 

misl^e, he usually amends^ which a judge will n^if^. 

hifn to do on payment of the costs occasioned to tbft 

o|)y>osite.p^Tty.by his mispleading. 

, ^ demurrer, is either general or speciaL A gener,^ 

df^ff^rter lies yrhen the objection is a substantial oi)f^ 

a^^ip the qatse just put by way of example. A sp^ciaf 

demurrer mvst b^ used where the objection is t^x^j^ 

technical apd formal, as, for instance, if th^ defe^qdiuit^ 

w^ as in % case of Margetts v. Pay«, 4 A^, it,^J^^, 

^%f}? 1^^ that. t|ie supposed d^bt, i/any, di4 i^ 



70 9KEA»«0«« 

accrue \dtlnn sat years, that- wouM, neeofdiog to that 
case, bebad on sp^al detsurfer As ,ii6itb«r traversing 
the declaration nor confessing and avoiding it, but the 
statute 27 Eliz. c« 5, requires that thfe objection, vhen 
a technical and formal one^ should be pointed out 
jtpeeialfy at the conclusion of the demunrer. Before 
the rules of Hilary, 1834, demurrers were somedmes 
very vexatiously used; for a defendant who had no 
real answer to the aQtion qaed to demur, instead of 
pleading to the declaration; and, as demurrers can 
only be decided in t^rm, he used thus to tie the 
plaintiirs hands up during an entire vacation. To 
put an end to this practice^ one of the rules of Hilary, 
1834, directs, lliat, in the margin of every demurrer 
some matter of law intended to be argued shall be 
stated, and if any demurrer be delivered without such 
statement, or with a firivoloua statement, it may be .set 
aside as irregular, and leave given to aign judgment as 
for want of a plea. 

Every plieading, whether it be a declaration, plea, 
replication, or whatever else, must be entitled with the 
name of the court ; and, by R. Hilary, 1834^ with l^e 
day of the month and year on which it ij9 pl^gded;, , . , A 
plea, replication, or other pleading sob^eq.uent ,tQ ^e 
declaration, frequently, also, requires, couns^'s^^gtia- 
ture. TUa is the case with most p]|,ea^ii;)gs .>fjl)|,ch 
condnde with verifications^ thofigh tii^e ^|iiii^, ^^oine 
iastancea^ even of those, whieh df> ^o% reqi|ire.,cf»u^^rs 
signature. But, by a general rule, Hilary, 2 Wm. 4, 
sect. 1Q7» no pleading which concludes to th^ coqntry 
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«eed ke «igned h/^ eoaosd. A demiirrcr imist be 
sigfned; but, by R. HUarf, 1BS4> a joinder m de- 
murrer need not. 

It irffl be rigbt to specify the time prescribed by the 
practice of the courts for takiag these respective steps 
in pleading ; since a negkeC in this respect may snb- 
jeet the defendant to a judgment by defiralt, and tiie 
plaintiff to one of ftan pro9. 

As to the dedartOion^ tihe plaintiff's time fbr taking 
that proceeding) extends, in the ofunion of the best 
anthorities, till the conclusion of the term next Aet 
eight days from the service of Ite prooess by which 
the defendant is brought into court. 

If he be unable to declare within that time, he may, 
as a matter of course, obtain Ibrther time, by what u 
balled a side bar rule, see (R. Hilary, 2 Wm. \. 
sect. 38:) and so he may obtain more time at the 
exp i rat i on 6f the first indulg«ice, and so on. Botthe 
defendant may put a stop to these delays by obtaining 
a ^le, which, by R. Hilary, 1882, sect. 88, is abM>Iute 
In the first instatace, calling en him to declare 
)^SemptoirUy. XT the plaintiff nmther declare in due 
tim(^'tior* obtain fiirther time, the defendant, a(ter 
having, according to a rule of Trinity, 1881, (1) made 
'k "written* denUnd of a declaration on him <hp his 
HdSbriie^ or agent, as the case may be, four days b^re 
' tfding' so, tetkjy provided he has himse^ appeared in 
^blik*Hiney ^^jitdgment of nonpros.y which is^ judg- 

.r ^/ ^ ^  

(1) As to the 'construction of which, se« Tewlan t. GnM, 
6Dowl. 163. 
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i^me &tin tlie jwonjb *'.w$mprtm9mttut/' 
court thereby adjudges that the pW«iff''< 
Mffntefr," does notfolkiw iqi^ his aetieii» Aadf «tea 
if the defendiMt t«ke iio«0lq)» the pkwtM; if Jbe re* 
«am inaetiye for a iriiole year after the pvaaeM 
•becomes retumaUey will be altcge&er oat of comrt, 
aad hb action detertnioed, by K G. Hilary, I8S2» 
aeet 35 : aad» unce the smumoas is fetomable im- 
mediatdy upon its bdng execBfted, it is apprehended 
that this year is DOW to be redkened froni the senrioe. ( 1 ) 
The plaimiff haying dedared, the tiane allowodJy 
the 9^nU ptnMioe <tf the eomrt for the defimdant's 
pVadiiifc is» if the action be brought in London or 
•Jfifjdlaiy, iiHd the defendant live within twenty niba 
ff pmu^ffottr da^; in all other cases , eigh dagft; 
m^fissy inap^ the defendant be an attomqr^ fer, then, 
beiiiit |n:CPnt9pplation of law, present is coiart, he is 
Dotrer entitled to more than four dtqft. (2) But, 
baAwe .tl^ft^d^rydant is bound to plead, three things 
ore nece^mprr#amtly» U a rule to plead: % a mftiee 
4etl^.^f^fi^^ffxvit or eight days as the case mgr 
m^g^h W^^f fUrhere ^ defendant has appeand 
(tir ,jt,(|,.p<r>^j^fiMKiMry whove the pWotiff appeitts 
Air hinO(f|,fl(M«iw^4^|4jWi. Thm rmU te plead he 
a nmi^ astute ;^ of fenn,. it is a tmr-def rale, aad 
wuf h(|.e^»M!«^pt t||B oSoo of iho oanrt any 



(1) See BSm V:'1Bta$lKrey, 3 DowL 531» ead the jad^ent ia 
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4fiQl^MIOtfBed0ilKrayj'TitdM%6d ^ipMr^tiiifif cxiuntfhivm^ 
a wt^ ^ Hby A/ flMiity, IBSg;' ^1. >^;' irttiy the dbn^rtMf 

offimy ih€t€^fp^ Tvde' of Wkty, 1«Se, 8ifie:6^, whtcH 
fi i WiiiOi • 4bit^ ^* jodgBtettt' ^ftr mnt or^ }^ OM 
dsm&d -mlfyf iiirtill etoes, *be signed, M theopalittg isf 
tlie •ffic^ in the afternoon of'lftle d«y flftet^ tluit dtf; 
iNd^lf'diis d«iftiuid WAS made; and not befbNt^^ ^» 

: 4Pto^»HKfe «e> plBO^ tte n^rite A>^ pfeli^ ttid ike «fe*^ 
mmtd'^f^pieaf ^w^re all drft;^ifM% intended as scvceelsi^ 
mioliii^^o^th^ defendant, in order that jitdgttient'"Ky 
d^ftftdtr night ii6t be sigkied against him !iy: sttrpHse/ 
Thc^ ar^^ hcMrerer, at present, of little or ni» pfM^h 
a^ll^ ; ttnd, as ^hey often produce mistalm sud^cein^' 
fiAtoo, it Is desirable (iiat they shouM lye abbKi^ec['5' 
Hm'^heilee iaj^Md may indeed sometiim^' be of *^iis^ 
smei^ it tfiftiiRs 1^ defendant of the time presciflbeS' 
fi*= paeading. -, ^ - -'-^^ 

^ iM^e^M^aisiAti; having liad the regnlarhd^,' notfe^j' 
tat^^^msM, M^cfi to plted in pff^:iD«^ pd^ 
nfiOk i^^daliiulis ni«y be fl^^ againi^'ldbi/ ifefn^ 
^^mt^H^y^A^^m^m prastfee of 'Ae^ot^ thi^ ffifiT 
^■yiiiti^%;<%tf>hltf tnten' alrfeafljr ffeiftea, thfte Is tio' 
dMM%ifl^lllMlbiftg furiii^^^^ a^Atdai4o%' 

pa^^mdy/lkMii^sS #^ k&ow^Hh^NAl? plaittlifF 
ilgMlyCWnMM tV^^rde^rlt: '^f^rnHb "pSAdm? 
howevo:; always gcantcdnpott tanss, wlask HsuaUjf 

gratis, and take short osiacil M 4iin^ ili i^wmawyO 
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some substantial defence to the action ; thus, a special 
demurrer is not an issuable plea, although a band fide 
general demurrer is so. The consequence of pleading 
a plea which is not issuable, when under terms, is 
that the plaintiff may treat it as a nullity, and sign 
judgment. By rooming gratis, is meant, rejoining 
without a rule to rejoin, and within twenty-four hours 
after a demand of rejoinder. 

It frequently happens that the defendant, in his 
plea, takes issue or demurs, and then the pleadings 
terminate, and the decision of the issue or demurrer 
is the next thing to be attended to. It sometimes 
however happens, that the pleadings run on through 
the steps of repUcatuniy refoinder, and, even, though 
more rarely, rdmUer and surrebvtUT. If the plaintiff 
neglect to take any of those steps, which it is in- 
cumbent on him to take, within due time, he is liable 
to judgment of non pros., and the defendant, in case of 
similar neglect on his side, to judgment by defauk. 
Rules similar to those to plead must, however, first, be 
entered by the opposite parties; a demand must be 
made of the pleading neglected, and, by R. Trinity 
1831, '^judgment of nonpros, cannot be signed, for 
want of a replication or other subsequent pleadii^, 
until four days after a demand in writing of.it; but, 
by another rule of Hilary, 1832, sec. 54, '^ service of 
the rule to reply, &c., is equivalent to such a demand." 
If, indeed, the plaintiff, in his replication, traverse the 
defendant's plea, R. Hilary, 1832, sec. 108, exempts 
him from giving a rule to rejoin ; but, he may, if he 
think fit, add the simiUter ; that is, having ended his 



PLEA PUIS DARREIN CONTINUANCE. 75 

replication, ** and this the plaintiff prays Itaay be in- 
quired of by the country, frc.," he may make up the 
issue, adding for the defendant, '* and the said defend- 
ant does the like, &c." But, in such case, if the 
replication be bad, it is still competent to the defendant 
to strike oat the simUUer thus added for him, and 
demur. 

It is necessary to make one more observation on the 
time for taking these steps in pleading. 'By the 1 1th 
section of the Uniformity of Process Act, no pleading 
can be delivered between the 10th of August and the 
24th of October ; but, as it may have been delivered 
so near the 10th of August that the time for taking 
the next step may on that day have not elapsed, 
Rf Michaelmas, 1832, allows the remainder of the time 
to be computed from the 24th of October. 

There is a sort of plea, which, though not very 
usual, is sometimes necessary, the mention of which 
has hitherto been omitted, because it belongs to no 
particular stage of the suit, but may be pleaded at any 
period, even at the very sittings or asnzes. (1) It is 
called a plea puis darrein continuance ; and is used 
when some new ground of defence arises, of which the 
defendant has had no opportunity of availing himself. 
As it is but fair that he should have such an oppor- 
tunity, he is permitted to plead this new defence, and 
abandon any plea he may have previously delivered. 
But, by the rules of Hilary, 1834, which now regulate 

the practice respecting this plea, it must, unless the 

•  .   I I , ,  I      — *  

(1) See a curious instance of pleading pvit darrein conHtmaneef 
Todd V. Emly. 1 Dowl. N. S. 598. 

s2 
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court or if judge otherwise order, be accompanied hj 
an affidavit, stating that the new defence has arisen 
within eight days. 

Assuming that the different steps are taken in their 
due time, an issue^ either of law or fact, is ultimately 
produced, and the object of the pleadings thus accom- 
pHshed. For the object of the whole system of pleading 
is to bring the parties to issue, to elicit the real points 
in controveirsy between them. If these are points of 
law, they are argued before the court, if of fact, tried 
by a jury. Frequently it turns, out that there are 
several issues, some of law, and some of fact. Thus 
one count or one plea may be demurred to, and the 
others traversed. When this happens, the demurrer 
must be decided by the court, and the issues of &ct by 
a jury. The mode in which these decisions are ob- 
tained is therefore the next matter to be considered. 

Before, however, stating the mode in which an 
issue is decided, it appears right to touch on one or 
two matters of very ordinary occurrence, and which 
usually take place during the pleadings, at all events 
previous to the decision of the issue. The most common 
of these is an application for particulars of the plain- 
tiff's demand, which is made in order that the de- 
fendant may be acquainted with the precise nature of 
the claim against him and enabled to prepare his 
answer to it. There is another reason for obtaining 
particulars of demand, namely, that they tie up the 
pliuntiff in his proof^ and prevent him from taking 
advantage, as he otherwise might, of very general and 
comprehensive statements in the declaration. 



PARTICULARS OF DEMAND. 77 

It is, however, only when the declaration is so general 
as not to disclose the precise cause of actfon that par* 
ticulars may be had as a matter of course ; in other 
cases, there must be a special application for them 
which, unless supported by good reason, will not be 
complied with. 

Whenever indeed in an action of cusumpsUy or debt 
on simple contract, the declaration contains any of the 
counts in indebitatus cusumpsity or as they are usually 
called, " Common Counts,*^ there is an express rule of 
Trinity Term, 1831, by which it is ordered, that with 
such declaration, if delivered, or with the notice of such 
declaration, if filed, the pluntiff should deliver full par- 
ticulars of his demand under the indebitatus counts, 
when such particulars can be comprised within three 
folios, and, when they cannot be comprised within 
three folios, then he is to deliver such a statement of 
the nature and amount of his claim as can be com- 
prised within three folios, and, if any declaration or 
notice be delivered without such particulars, and a 
judge shall afterwards order particulars, the plaintiff 
shall be allowed no costs in respect of any summons 
for the purpose of obtaining such order, or of any par- 
ticulars he may afterwards deliver. It is ftirther 
ordered by this rule, that the particulars of demand, 
and of set-off, if any, shall be annexed to the record 
when it is entered with the judge's marshal. 

Particulars are obtained by summons before a judge 
at chambers, and, in order that the defendant may 
have time to examine and prepare his defence with 
reference to them, there is a rule of Hilary, 1832, 
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sec. 48, that " the defendant shall be aUoved the same 
time for pleading after the delivery of particulars mider 
a judge's order that he had at the return of the sum- 
mons, nevertheless judgment shall not be signed till 
the afternoon of the day next after the delivery of 
particulars, unless otherwise ordered by the judge." 

In the same way that particulars of the plaintiff's 
demand may be obtained, so may particulars of the 
defendant's set-off, when he has pleaded one. 

And where the particulars either of demand or set- 
off are not sufficiently explicit, further and better ones 
may be applied for. 

Another application which may be, and frequently 
is, made, both by plaintiffs and defendants, is for the 
oyer of a deed, or inspection of some written instm- 
ment. With respect to o^er, the rule is, that whenever 
either party in his pleadings states a deed which 
operates at common law, or letters of administration, 
he is bound to make profert as it is called, that is, he is 
obliged to say that he brings the instrument into court, 
being a translation of the words profert m curiam^ 
used by the ancient pleadjers. The other party may 
then, if he please, crave oyer of its contents, which the 
party making profert is obliged to give him, and he is 
entitled to as many days for taking his next step in 
pleading after he has had the oyer, as he was before 
he demanded it. 

The. practice of making profert and demanding oyer 
is of great antiquity, and formed part of the old system 
of vivd voce pleading. Under that system, the pKtj 
who relied on a deed used to produce it in the open 
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court ; the opposite party might pray to hear it read, 
which he did by luing the Norman word cyer '< to 
hear," a corraption of which into yes is still used by 
a crier making proclamation. On oyer being craved, 
the deed was read aloud by the officer of the court, a 
practice for which that of the attomies demanding it 
from one another was afterwards substituted. 

The defendant, when he has craved and obtained 
oyer of a deed, ought properly to set it out at full 
length at the head of his plea, in order that it may 
appear upon record, and be referred to if necessary. 
And by a rule of Hilary, 1832, sec. 44, the plaintiff, if 
he neglect to do so, may set it out for him in the issue 
or demurrer book, and the costs of such insertion shall 
be in the discretion of the court. 
« As to Inspection, It sometimes happens that one 
of the parties is in fairness entitled to inspect some 
document, the contents of which will be of service to 
him in conducting his case, but which not being pleaded, 
or not operating at common law, there is no profert of 
it, and consequently he cannot demand oyer. Under 
such circumstances, his course is to apply, by way of 
summons or motion, that he may be permitted to 
inspect the document in question, which he will be 
allowed to do if it turn out that he is in fairness and 
equity entitled to do so. (1) 



(1) See Devenoge v. Bouverie, 8 Bing. 1. Evans v. Delegal, 
4 Dowl. 374. Jones ▼. Palmer, 4 Dowl. 446. Travis v. Collins, 
2 Tyrwh. 726. Reid v. Coleman, 4 Tyrwh. 274. 
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Sometimes it is desirable to apply for something 
more than mere iDspection of the document, as, for in- 
stance, where an agreement on which one of the parties 
relies is unstamped, and in the opposite party's pos- 
session, in which case his course is to apply to have it 
produced at the stamp office, in order that the proper 
stamp may be impressed upon it (I) 

Another ordinary application on the part of de- 
fendants is, that several actions may be consolidated, 
they undertaking to abide by the event of one of them. 
This application is most frequently made in actions 
against underwriters upon a policy of insurance^ where, 
as the question is the same against each underwriter, 
(since, if one be liable to the loss, the rest of course are 
so,) it is usual for the defendants to move for what is 
called the consolidation rule^ a rule which was invented 
by Lord Mansfield, and the effect of which is to bind 
the defendants in all the actions by the verdict in one. 

It sometimes happens that the plaintiff is resident 
out of the jurisdiction of the court, in which case, 
as it is obvious that the defendant would, in case 
of the action proving unsuccessful, have no means 
of obtaining his costs, the court will, upon an ap- 
plication made in proper time, stay his proceedings 
until he gives security for costs. There is a rule of 
Hilary 1832, sec. 98, which obliges the defendant to 
make this application before issue joined. When the 
application is made in due time, it is so much of course 



(I) Sm Netle v. Swiad, 2 Tyrwh. 318. 
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t<y grtot it, that evefl a fbrdgn'poCeiitate suingp m our 
coof t8 ifl ofttig^ to fitid %eewAtj, (1) * 

' The last of these occasional afiplieatioos of irhach 
lK>tice need here be taken, is £x the purpose of 
changing the venue. The tfetntey as has ahready-heen 
said^ is the county mentioned in the margin of the 
declaration, and it has been shewn in what cases it 
is localy and in what transUary ; that > it is 'local 
when the cause of action could not have taken place 
in any other county, as, for instance. In actions of 
trespass quare clausum /regit ; transkoty, wheie the 
cause of action might have happened in another couaty, 
as in actions of trespass for assault and battery. 
Some actions indeed are rendered local by particolar 
statutes which would otherwise be transitory, but we 
are here speaking of what is the general rule. Now, 
at common law, the rule was, that in a transitory action 
the plaintiff^ might lay the ventie wherever he pleased. 
But this was found to create so much vexation, in con- 
sequence of plaintiffs laying venues at a great distance 
from the defendant's residence^ that it was enacted by 
Stat. 2 Rich. 2, c. 2, that the venue should be laid in 
the county where the cause of action arose. And, 
after several other modes of enforcing this statute had 
been ' ineffectually tried, the courts, in the reign of 
James the First, introduced the mode now used, which 
is, that in a transitory action upon eMdemt that the 
cause of aciiony if any, arose in another county ^ emd 
not in the county in which the venue is laid, or else- 



(1) See Otho, King of Greece v. Wright, 6 Dowl. 12. 

E 3 
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where out cf thai other counJty^ thej will change the 
venue to that other ooonty. B«t stilli as it would 
be hard to change the venue irrevocably on the affi- 
davit of the defendant, without allowing the plaintiff 
an opportnnity of answering it, the plmntiff is per- 
mitted to bring back the venue if he inll undertake to 
give material evidence in the county in which he first 
laid it : and, if he fiul in performing this undertaking^ 
he will be nonsuited. Where the defendant is able to 
make the above affidavit, the motion to change the 
venue is by R Hil. 1832, sec. 103, a motion of course, 
and only requires counseFs signatmre. But there are 
many case% even of transitory aeUonSy in which it is 
held that the defendant cannot possibly make the 
common affidavit; for instance, in actions on bills 
of exchange, promissory notes, and specialties, the 
reason of which is, that there Is a maxim of law eon- 
traetus est nuUms loci^ so that it has been held, with 
what degree of wisdom it is not the present object to 
inquire, that, in such cases, the cause of action cannot 
be said to have arisen in one county more than 
another. (1) However, even in these cases, though 
the courts will not aUow the venue to be changed upon 
the common affidavity they will change it on a special 
one, setting forth some good reason, as, for instance, 
that all the witnesses live in the county to which it is 
proposed to change the venue, or that a fair trial 
cannot be had in the county laid, fiut there is this 
difference between a motion to change the venue on 

(1) Foster ▼. Taylor, 1 T. R. 781. Smith v. Elkins, 1 Dowl. 
426. ' Dawson r. Bowman, 3 Dowl. 160. 
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the common affidavit, and a motion to change it upon 
spedial grounds, namely, that the former must be made 
befbrie ^lea pleaded, the latter cannot be made till after 
issue joiiled, for the court cannot tell till then what the, 
question to be tried will be, and therefore cannot judge 
in what county it will be proper to lay it (1) 

As for locfU actions, such as trespass guare ciausum 
freg^, the <^ourt had, until very lately, no power to 
diange the venue in thos6 upon any terms, unless, 
indeed, a fair trial could not have been had in the 
county ori^nally laid. NoW, however, by stat. 3 & 4 
Wm. 4, c. 42, s, 22, the coUrt or a judge is empowered, 
on the application of either party, to change the venue^ 
even in a local o/etiofu But^ as the application is a 
8[^ecial one, it must, for the reason just given, not be 
made until after issue joined. (2) 

Havilig thus mentioned the principal of those oc- 
casional proceedings which occur contemporaneously 
with the pleadings, we must resume the main course 
of the action, and we are now arrived at that point at 
which, issue hating been joined, that issue remains for 
decision. Now the issue is either of law raised by 
demurrer, or of &ct If of the former sort, it is of 
course determinable by the court on argument : and 
the mode of obtaining that decision, though formerly 
incumbered with some useless forms, is now rendered 
extremely simple by the rules of Hilary 1834, which 
regulate the practice respecting demurrers. 



(1) Rohrs ▼. Sessions, 4 Tyrwb. 276. Youde t. Youde, 
4 Dowl. 32. 

(2) Bell ▼. Harrifoo, 4 Dowl. 181. 
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When it is intended to proceed to the tt'giiment of 
a demurrer, a demurrer book is made up, which b a 
transcript of those parts of the pleadings on which the 
dispute in point of law arises, but not of the other 
parts. The next step is to set the demurrer down for 
argument in the epeeial paper of the court in which 
the action is brought. Tins special paper is a paper 
kept in each of the three courts, containing a list of 
the cases intended for solemn argument upon some 
point or points of law, such as demurrers^ special 
verdicts, and special cases, in all of which the &ct8 are 
agreed upon by both parties, and the question is a 
question of pure law. These cases are inserted in the 
special paper, and formally argued by one counsel on 
each side. When the demurrer has been set down in 
this paper for argument, notice must be given forthwith 
to the opposite party, and four clear days before the 
day appointed for argument the plaintiff must deliver 
copies of the demurrer book to the lord chief juatice. 
or chief baron, and the senior judge ; and the de- 
fendant to the two junior judges, in de&ult of which 
by either party, the other party may deliver them the 
next day; and, if he do, the party makmg the de&ult 
cannot be heard till he has paid for the copies so 
delivered by his adversary. If all the demurrer books 
be not delivered either by one party or the other, the 
court may probably refuse to hear the case, and may 
strike it out of the paper. The points which either 
party intends to insist on in argument must be marked 
in the margin of the demurrer books. If they be not, 
the court generally refuses to hear any argument upon 



them. Wlieii these preHminaries hare been duly 
perfonned, the case is called on in its turn on some 
one of the days appointed for argument of cases in 
the special paper. The counsel for the party who 
has demurred addresses the court first; the counsel 
who argues in support of the pleading demunred to is 
then heard, after wMch the counsel who spoke first 
has a right of reply. But only one can be heard on 
each side on any case in the special paper. 

After or during the course of the ai^ument, the 
court, if they entertain a very strong opinion in fiivour 
lof one side, usuaDy offer the other leave to amend on 
payment of the costs of the demurrer, which, if. he 
really have any chance of ultimate success in the 
action, it is usually better for him to do than to incur 
the risk of having judgment given against him. 
Instances, indeed, have been known in which the 
court has given the unsuccessftd party leave to amend, 
even after delivering its opinion against him. But 
such instances are very rare, and generally, when a 
party chooses to take the opinion of the court, he will 
not be allowed to amend, if it turn out against him. (1) 

It sometimes happens, that though the adverse 
parties are agreed as to the facts, and only differ on 
-the law arising out of them, still these facts do not so 
clearly appear upon the pleadings as to enable them to 
obtain the opinion of the court hj way of demurrery 
for on demurrer the court can look at nothing whatever 
«xcept the pleadings. Under such circumstances the 



<1) See Bramah v. Roberts, 1 Bing/N: €. iiesl 
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parties had fonnerly no coarse to pursue except that 
of going down to trial, where a verdict ^tus taken pro 
formd subject to a speeied case stating the facts at 
length, iHiich was afterwards argued, and the opinion 
of the court obtained upon it. It was, however, 
manifestly absurd that two parties who were quite 
agreed in all tiie fiusts should be' forced to incur the 
delay and expense of a trial by jury, which was in 
such case a mere useless form, and, accordingly, stat 
3 & 4 Wm. 4, c. 42, s. 25, enacts, *^ that in any action 
or information, afte^ issue joined, the parties may, by 
consent and by order of any of the judges, state the 
facts in a special case for the opinion of the court, and 
agree that a judgment shall be entered for the plaintiff 
or defendant by confession or nolle prosequi imme- 
diately after the decision of the case; and judgment 
shall be entered accordingly:" 

Supposing the issue joined to have been one of fact, 
and to involve a question of but small pecuniary 
amount, an application is frequently made at this stage 
of the suit for an order to try it before the sheriff 
rather than before a judge at nisi prim* Such an 
Older is made by virtue of stat 3 & 4 Wm. 4, c. 42, 
ss. 17^ 18, and 19, their effect is to empower the court 
or a judge in cases where the debt sued for and in- 
dorsed on the writ does not exceed 20/., and the issue 
does not involve any difficult question, to order it to 
be tried before the sheriff or before the judge of any 
civil court of record in the county ; for which purpose 
a writ is issued, called a writ of trial, the form of 
which is given in the general rules of Hilary, 1834, and 



WBIT OF TBIAIi. 87 

^rbkh commands the sheriff or judge of the inferior 
conrt of record to try the issue and return the writ of 
trial, on a day therein, namedi with the finding of the 
jury indorsed upon it. Tliis mode of trial only applies 
to cases in which the suit is for a Uquidaied demand. 

On the arrival of the day at which the writ of trial 
is returnable, the plainti£^ if the verdict be in his 
favour, may sign judgment and issue execution, unless 
the sheriff or undersheriff certify upon the writ that 
judgment ought to be staid till the defendant has 
had time to apply for a new trial, or a judge think fit 
to stay the judgment or execution by his order. But, 
eveo if this be not done, the defendant is at liberty to 
move, within the first four days of the next term, to 
vacate the judgmwt, though execution may actually 
have issued upon it. (1) 

In order to induce parties to adopt this mode of 
trial in cases to which it applies, a plaintiff, in an 
action of asstmipsit^ debty or covenant, if he obtain a 
verdict at nut priifs for less than 20/., recovers costs 
on a reduced scale, unl^^s the judge at nisi pritis aid 
him, by certifying on the record that the cause was 
one proper to be tried before him. (2) 

WhelJier the cause be tried before the undersheriff 
or a judge, the nature of the trial, the time for pro- 
ceeding to it, the coilsequences of neglecting to do 
so, the preparations for and the proceedings at the 



(1) See Pykev. Glendenning, 2 Dowl. 611. 

(2) R. Hil. Vac. 1834. See Wallen y. Smith, 3 M. & W. 140. 
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trial, are very bearly tKe same, aiid fbrm the iieait 
sabject for consideration. 

Anciently there were a variety of modes of trial i^* 
propriated by the law, as it once stood, to various states 
of circumstances. Those which remain in force are : 

1. Trial by Inspection^ which is completely obsoletli^ 
but in one or two cases nuiff still be adopted. (1) 

2. By certificate^ a mode confined to one or two 
very unusual cases. 

3. By witnesses (without a jory), a mode still more 
unusual. 

4. By the record. This takes place ifhen issue 
happens to be joined between the parties, (as it some- 
times is) upon the eitistence or non-existence of a par- 
ticular record. In such a case, as it is a maxim that 
a record can only be proved by itself, it would be use- 
less to convene a jury for the purpose of determining 
that which the court on the production of the record is 
bound to take notice of. Accordingly, when some 
pleading denies the existence of a record, the issue 
joined thereon, and which is called an issue of nul 
tiel record^ ' concludes with an entry, stating that 
which would anciently have been stated by the court 
vivd voce on such an occasion, namely, that a day is 
assigned for the production of the alleged record and 
the judgment of the court theredh. On the day 
named, Which must be in term, as the issue is 
triable only before the court in banc^ the record, 
being brought into court, is examined with the 

(1) 3 Bl. Comm. 330. 



fttatemeat in the pleading which alleges it, and if 
they correspond, the party asserting its existence 
obtains judgment, otherwise his adversary. On this 
trial the onus of producing the record lies on the 
party who alleged it. And if it be a record of the 
same court in which the action is depending, it is only 
necessary to bespeak it at the treasury of the court, 
from which it will be brought at the proper time, and 
by the proper officer. But if it be the record of a 
different court, a writ of certiorari must be issued to 
insure its production. This b a writ by which one 
court commands another to certify to (whence the 
name certiorari,) some matter of a judicial character. 
But an inferior court cannot command a superior 
one, nor courts of equal degree one another; and, 
therefore, if a record of the Queen's Bench be required 
in the Common Pleas or Exchequer, no writ of cer* 
tiorari can be issued directly from either of the latter 
to the former court: but a certiorari issues out of 
chancery witnessed in the name of the Queen herself 
who sends for the record, without assigning the 
ulterior reason for so doing, and then, the record being 
certified to her Majesty in chancery, is irom that 
court, by a writ, called, for an obvious reason, one of 
mittimug, sent into the court where it is wanted. 

There are several inconveniences attending this 
description of trial, and have been more and greater 
ones. As the trial could only take place in term, it 
was very usual to plead to an action for a demand 
against which there was no real defence, a plea that 
judgment had already been recovered in some other 
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court. And this^ as the plaintalT was forced to deny 
it, nused an bsoe triable ,only in term, and so accom- 
plished the defendant's object, that of obtaining him a 
respite during the vacation. This course is, however, 
almost prevented by R. Hilary, 4 Wm. 4, sec. 8, which 
obliges the defendant pleading such a plea, to state in 
the margin of it the date of the judgment, and number 
of the roll where it is entered, if it be in a court of 
record ; and if he omits this, or inserts a false state- 
ment, entitles the plaintiff to judgment against him. 

But there is still this inconvenience attending an 
issue of nal Hel record, viz., that the powers of amend- 
ment given to the judges by stat. 3 & 4 Wm. 4, c. 42, 
are thought not to authorize an amendment at the 
trial of such issues, which is the harder, inasmuch as 
the record is commonly denied for the purpose of 
taking advantage of some trifling variance between it 
and the pleading which alleges it. 

The fifth and last existing mode of trial, and that 
which is alone of any very great practical importance, 
is hy jwyy and thb requires a somewhat more pro- 
tracted consideration. It is applicable to the trial of 
every issue of fact which, according to the modem 
practice, is joined on the pleadings, except the case 
of an issue taken upon the existence of a particular 
record. 

When the plaintiff has determined to proceed to the 
trial of an issue or issues of fact, his first step is to 
make up the isgue. This is a transcript of the plead- 
ings from beginning to end, the form of which is given 
in the rules of Hilary, 1834, and in the 'Appendix to 
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this Treatise, concluding with an award ofjury proceu. 
This issue is delivered by the plaintiff's to the defend* 
ant's attorney ; and the reason for requiring that sach 
a docament should, be made op and delivered, is, that 
the parties may he agreed upon the precise quesOon 
which is to be tried. This, it is obvious, is accomplished 
by the delivery of the issue; since the plaintiff's 
attorney, who makes it up, makes what hb conceives 
to be a correct copy of the pleadings, and the defend- 
ant's attorney, if he dispute its accuracy, has an oppor- 
tunity of returning it and pointing out the mistakes. 
For this purpose, he should carefully examine it, and, 
if he perceive any inaccuracy, he should immediately 
return it to the opponent, with notice of his objection. 
The issue being, therefore, the authentic copy x>f the 
pleadings, it follows, that ik^ fdsiprius record, which 
is the record of the pleadings made use of by the 
judge at the trial of the cause, and at which alone he 
can look to see what points are in dispute, ought to 
correspond exactly with the issue ; for, if it do not, it 
is obvious that the question tried by the jury will be a 
different question from that on which the parties are 
really at issue. And, consequently, if there be any 
variance between the issue and the nisi prius record, 
the court will set aside the verdict, and grant a 
new trial ; unless, indeed, the variance was imma- 
terial, or the nisi prius record was correct, and the 
mistake in the issue itself. (1) ' 



(1) See Worthington ▼. Wigley, 5 Dowl. 210. Jones ▼. Tatham, 
8 Tauat. 634. Doe y. Wylde, 2 B. & A. 472. 
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Om tke \Mk-^ thettese it fr^Miitly indoned tli6 
noik»iif$rM, thoogh it ntajr begH«D apoa a sqiarate 
pt|ier; Thb is ao iodiipaiiMble prelimitnury to the 
tifal &tihe oause, the omiMion of which would render 
the trial irregular. It is intended to enable the de* 
fendant to get ready his eridenee^ and prepare for the 
trial, and natorally, therefore, varies in the lengdi of 
time allowed, according to the place of trial, and of the 
defendaat's residence. When the venve in the oeden 
is laid in London or Middlesex, and the trial is co n s e 
qaendy to take place in one of those coonties, the 
nottee is eigki days i£ the defendant rende witiun 
fonjr^kiles of London, tandfauHten days, if herende 
at a greater distance. (1) 1£, however, t^e trial is to 
Udie fAace at the adjoomed sittings in London, is- is 
stiff oieiit to give notice ^igihi days before the first dvf 
of the sittings after the term, if the defendant veside 
ofNntfds of forty miles firom London, and .^lur days^ if 
he reside within that distance. (2) 

These periods are prescribed by mles ef eomt. 
When the tenue is not laid in London or Middlesex, 
and the trial will consequently take place aS'^^ie 
asli^es, the time at which notice of tiial must be^gHen 
is regulated, not, as in London and Middhseac/ <by 



* (1) R. IGeh. 4 Anne, Q. B. ; R. E. 56 Q^, 3, Etch. Tke 
famiMn mJkf tke practice cf the courfes. Stat. U Gee. 2» c. 17, s. 4^ 
requires that there shoold be ten. The practice giyes the additional 
two days. 

(3) R. E. 51 Geo. 3, Q. B. ; R. Ha lWm.4,Ezch.; R, Hil. 
31 Geo. 3/ C®. V ;j lA - V . ..rv i,i .«. » 
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rales of oour^^^bolr.j^y^ ftn (McpiceM KatiilH^ lA GttiO 2, 
c l7, 8. 4) wfaichr'fOBdein t«B days' ooticeAeceHfttrjv 

The ahore ere the ^^eml rules whidii in the'«b<- 
seuce of any particular arraogemeiit betvreea Ike 
parties^ regulate the time for giving nfitiee of {rial. 
Bnt it firequentlj haj^pens diat the defendant is 'Under 
terma.to ti^ skort notice id 4ml : for instano^.whare 
he afipties to a judge for-furthw time to pleads it is 
uanaUj granted him upon the terms of ^^ pl^a^mg 
issoably, rejoining groHSf and imkm§f short notify ^ 
irMj ifneeessaryJ"* .\.- . 

When the defendant, in a country cause, is under 
tenns to take short notice oftnaiy he is, by Ki HilaK^y^ 
1832, sec. 59, entitled to four days' notice oaly*. In 
town causes, short notice of trial is said to meaa two 
days ; (1) but it is usual and proper to give as mHph 
Isoger as time will permit. , «. 

]k;must be here observed, that, if the plaintiff, ^vii^ 
given notice of trial do not proceed to trial in con- 
formity with it, the court will, upon motion, order him 
to pay the defendant the costs occasioned by such.fais 
ddhuk. 

Notiee rf trial being given, it is further necessary, 
before the cause can be tried, that the nisi prim 
record should be made up, and the jury process re- 
turned, and annexed to it. For the former is the 
authority, by which alone, the jvdge has poiwer to try 
the cause, the latter is the authority by which dbne 



.*J-!-- 



(1) Tidd, 9tli ed. 472. 757 ; Archb. 7th ed. 307. 
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the sheriff can return ihejur^. The ninprius record 
is a parchment document, the form of which used, 
until recently, to vary consideraUy in different cases, 
but is now the same in all. 

A form applicable to all cases, is now giren at the 
conclusion of the rules of Salary, 1934. It contains a 
transcript of the »#t^, from which, as has been already 
explained, any material variance might be ground lor 
a new trial, and it concludes with an entry called the 
juraUif the words of which will be found in the form 
given by the rule, and the effect of which is to state 
thai the proceedings are respited tiU some day therein 
namedy unless the judge who is to try the cause should 
brfore that day come (as he always does) to the place 
appointed for the trial. In fact, the msiprius record is 
a history of the suit up to the moment of trial, and it 
is now rendered more complete by the rule of Trinity, 
1881, which requires that the particulars of demand 
and set-off, if any, shall be attached to it. 

The jury process which is stated in the record, and 
which is also appended to it, will requke some furdier 
explanation. It furnishes one of the many cases, in 
which, in consequence of our having been obliged to 
adapt ancient forms to modem pturposes, we accom- 
plish a very sin^>le end in a very complicated manner. 
It consists of two writs, the venire and the distringas ; 
the former of which commands the sheriff to cause a 
jury to come before the court on some daytiierein 
specified; the latter commands him to distrain the 
jury so as to oblige them to come before the court on 
a day specified in that second writ, unless the judge 
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who is to try the cause come before that day into the 
eounty where l^e Yenue is laid. 

In the Common Fleas, indeed, instead of the dis^ 
iringasy there is a writ called a habeas corpora jura" 
torum, because, instead of bidding the sheriff distrain 
upon the jurors, it orders him to have their bodies 
before the court. 

The history of these writs is as follows : 

Anciently, when an issue in fact was joined between 
the parties, it was tried, not as at present, before a 
single judge, but always in term time, and always at 
the bar of the court itself, as very important cases 
sometimes are at this day, a special rule of court being 
now necessary for that purpose. As it was at all 
periods of our law required that the cause should be 
tried by a jury of the county where the venue was 
laid, the court, in order to procure such a jury, issued 
the writ of venire^ which commands the sheriff to have 
twelve good and lawful men from his county in court 
upon a day thare specified to try the issue ; and, on 
that day, anciently, the issue was accordingly tried 
before the foil court, the jurors being brought from 
th^ own county to the place where the court was 
sitting. 

Whm the Court of Common Pleas had become 
stadonary at Westminster, this practice • became 
fraught with havdship to the parties witnesses and 
jurors, whose attendance was requisite. Accordingly, 
the legislature found it necessary to interfere, which 
it did in the following manner. Tha?e was a 
sort of real actioo, called an asmee, which was tried 
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in the very county in wUeh ike land in question 
lay, by judges hiMii^ the luag's commimeQ lor 
that purpose,, and who were called justices of assize. 
The Stat. 13 £dw. 1, c. 30, usually called the 
Statute of Nisi iVtuf, therefore, enacted, that these 
justices should try other issues, return the verdicts 
into the eourt above, and, in order to enable them to 
do so, the writ of venire was altered, and, instead of 
ordering the sheriff to bring the jurors to the court at 
Westminstery he was now ordered to bring them to 
Westminster on a certain day nisi prius i. e. unless 
brfore that day the justices of assize came into the 
county, for then the- statute rendered it hb duty to 
return the jury, not to the court, but before the justices 
of assize. Hence it is that judges are said to sit at 
iiMt primst and trials to take place at the assizes; 
though the real actions called assizes long ago became 
obsolete, and are now, indeed, by I^ord Lyndhurst's 
Act» 3^4 Wm. 4, c. 27, abolished altogether. 

However, even after the Statute of Nisi Priusy as it 
was called, had dispensed with the necessity of bring- 
ing the jurors up to Westminster, a considerable in- 
ccmvenience remained ; for, the sheriff not being bound 
to return the writ until the very day on which he 
brought the jurors into court at the assizes, the 
parties to the suit had no means of knowing their 
nanes, of inquiring into their characters, and of 
challenging them if partial or otherwise objectionable. 
Complaints on thb score began to be made, and, in 
order to put an end to them, stat. 42 £dw. 3, c. II, 
osaeted, ^at no cstmes skould be tried at nisi prim 



aU tlu sheriff had wttumtd4h9 nmrn^ ^ the jurom io 
the eourt^ahavp. la drdett to* comply with this enact* 
mefit^ it WM neeessary oftce more to alter the 
machineiyy which was effected as Mlows : 

The clause ainmpriuB was taken out of the venire, 
wluch was thus brought baek to its original form, 
comnumdiiig the sheriff to cause the jury to come to 
the court at Weatmbster on a day therein named. 
This writ the sheriff purposely neglected to execute, 
and the jurors, not being summoned, of course did not 
come. The sherifl^ however, though he neglected to 
return their bodies, returned their names in a panel or 
little piece of parchment, so that the parties had an 
opportunity of seeing them. And the court then 
issued a fresh writ called a disiringcu or (in the Com- 
mon Pleas) habeae corpora juratorum, commanding* 
htm positively to have the bodies of the jurors in 
court on a day therein named, nisi prius, unless before 
that day the justices of assize should come into his 
ooaBty; so that, by adding this new writ, and tmns- 
ferring the clause ofnisiprius into it from the venire, 
they gave the parties the means of knowing, before 
trial, the names of the intended jury. In thia ferm 
are the writs of venire and distringas now made out ; 
and such are the original reasons, of the practice as we 
now see it ; with this difference, that, formerly, as att 
writs were returnable in term, the venire facias and 
distringas could of course be returnable at that period 
alone ; af^er the Uniformity of Process Act, however, 
had enabled plainti£& to carry on their proceedings in 
vacation as well as in term, thia^waa found incoiif 
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venient ; accordingly, by 3 & 4 Wm. 4, 0.67, 8. 2, it 
is enacted, that the venire may be made returnable 
forthwith, and the distringas or habeas corpora at any 
day, whether in term or vacation. (1) ' 

Such being the history of the jury process, it is easy 
to understand the jurata, as it is called, with which 
the nisi prius record concludes. That record is a 
history of all the previous proceedings for the use of 
the judge at the trial. It therefore contains a trans-r 
cript of the pleadings which is taken from the issue, it 
contains the award of the venire the first of the two 
writs constituting the jury process ; this also is copied 
firom the issue. But, as the issue ends with the award 
of the venircy it is necessary that the nisi prius record. 



(1 ) NoU. Where there are several issues, some of fact and some 
of law or triable by the record, which have been determined for 
the plaintiff, or are still undetermined, a venire is awarded, torn ad 
triandum qwm ad tufirirendtim, i. e., as well to try the former class 
of issues, as to assess damages upon the latter, abtoha^, if they 
have been already determined for the plaintiff, condiiumaify, if they 
have not yet been determined. So, if the defendant have suffered 
judgment as to part of the action by default, or thereT be several de- 
fendants, some of whom have sufiered judgment by default, the 
venire is tarn ad triandum quam inquirendtan, t. «., to try the issues 
joined, and assess the damages sustained by the plaintiff in con- 
sequences of those causes of action as to which judgment has gone 
by default ; and in this case, and also where there are issues of law, 
or upon the record which have been determined for the plaintiff 
before the issues of fact have been tried, an entry is made on the 
record, called an vnica taxatio, in which the court directs that 
becaute it is convenient and neceeeary that there he but one taxation of 
damages in this behalf, therefore, that such taxation shall be stayed 
till the trial of the issues joined between the parties. 
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in order that it may give a full account of aU that has 
been done do^n to the time of trial, should state what 
has happened subsequently to the return of the venire. 
This is effected by the jurata, which states, in sub- 
stance, that the time for the attendance of the jury is 
respited till the day named in the distringas^ on which 
day the sheriff is to produce them in court ; unless 
the judge who is to try the cause shall, before that 
day come to the county where the venue is laid, which 
is a repetition of the nisi prius clause in the dis^ 
tringas. 

In actual practice, these writs, though originally 
intended to issue in successiony are issued at the same 
&ne. They may be purchased from a stationer, filled 
up by the plaintiff's own attorney, and taken to the 
office of the sheriff's deputy, where they are returned. 
In fact, they are now little more than forms, for, by 
6 Greo. 4, c. 50, s. 15, the sheriff is obliged to return 
the same panel of jurors for the trial of all common 
jury causes, instead of being allowed, as he anciently 
was, to return any duly qualified persons he pleased ; 
so that the opportunity for investigation which the 
system just described was anciently intended to afford 
is now given in another way, and any body who thinks 
proper to inquire, may know, long before the arrival 
of the day of trial, the names of the jurors specified in 
the panel. However, though the making out of the 
jury process and getting it duly returned and annexed 
to the record, is, now, little more than a form, it is a 
form, the observance of which is so essential, that, if it 

f2 
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it be neglected, there can be no valid trial of the 
cause. (1) 

When the time of trial arrives, the n^iprhts record 
mast be carried down to the sittings or assize town, 
otherwise the cause cannot be tried. This ought regu- 
larly to be done by the plmntiff ; but, if he make default 
by not trying the cause within due time, (2) the de- 
fendant may carry down the record^ giving the plaintiff 
the same notice as the {^aintiff would have been obliged 
to give him, and this mode of proceediog is called the 
trial by provisoy in consequence of a proviso, which in 
such cases is inserted in the distringas^ directing the 
sheriff, if two writs come to his hands, to execute and 
return only ope of them. But the tri€U by proviso ia 
now somewhat uncommon, for by stat. 14 Geo. 2, c. 17, 
the defendant is empowered, in cases where the plain- 
tiff's default would have warranted his carrying the 
record down to trial, to move for judgment as in case 
of nonsuit, which the court may either grant, or may, 
upon just cause and reasonable terms, (3) allow the 
plaintiff further time to try the issue. If judgment be 
griven against the plaintiff, it will have precisely the 
same effect as if he had been nonsuited, and the judg- 
ment had been thereupon given. As the defendant 
may hasten the trial by the means just pointed out, so 



(1) See Rogers v. Smith, 1 Ad. & Ell. 772. Green ▼. Smith, 
1 Dowl. 174. 

(2) See Tidd, 9th ed. 760, R. Hfl. 2 Wm. 4, Reg. 1, pL 70, 71. 

(3) The termi are generally that the plaintiff shall gi?e a per- 
emptory undertaking to try at the next assises. 
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he may move to put it off, if he can show good cause 
for siich an indulgence. (1) But the cause will not be 
put off^ at the plaintiff's instance, from assize to assize, 
or from sittings to sittings ; for as he brought down 
the record, so he may, if he thinks fit, direct his 
counsel to withdraw it, and then the trial cannot 
proceed. 

When the plaintiff has made up his mind to try the 
cause, he must prepare his briefs and evidence. The 
hrirf contains a statement of the pleadings, case, and 
evidence, for the information of the counsel whom he 
intends to employ. With respect to the evidence, 
that will of course be either oral or documentary. 
Where the attendance of witnesses is required, he 
may procure it by suing out writs of suhpcena^ copies 
of which must be served, a reasonable time before the 
trials on the intended witnesses, and their necessary 
expenses, at the same time, tendered to them ; after 
which, if they neglect to attend, the plaintiff may pro- 
ceed against them, either by way of attachment, to 
punish their contempt of court, or by way of action, 
to indemnify him for the injury he has sustained in. 
consequence of their absence. The writ of stibpana 
may be issued to any part of England. If the witness 
be in prison, a writ of hahects corpus ad testificandum 
is the proper process for obtaining his appearance. If 
he be in India, or in any of her Majesty's colonies or 
dominions abroad, the court will grant a writ in the 
nature of a mandamus to the tribunals there to 

(1) Tidd,9thed, 770. 
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examine him aiid return his examination to this 
country ; (1) and if the witness be either in a foreign 
state, or in England under such circumstances as 
render his personal attendance in court impossible^ 
application must be made to the court, which haa 
power to order his examination before the master, pro- 
thonotary, or any other person, if he be within its 
jurisdiction, or to issue a commission for his examina- 
tion if he be without. (2) As to documentary evidence, 
if the instruments, the proof of which is required, be 
in the party's own possession, he must produce them ;. 
if in that of his adversary, he must give him a notice 
to produce them, and, in case of non-compliance, will 
be allowed to give secondary evidence of their con- 
tents. If they be in the hands of a third person, the 
attendance of that person with them must be enforced 
by a subpcma duces tecum. The expense aud diffi- 
culty of proving documents is considerably diminished 
by several late rules of court, which force the opposite 
party to admit them, or, if he refuse, and they be 
afterwards proved, subject him to the costs of 
proof. (3) 

The above observations, respecting the construction 
of the brief, and the mode of procuring evidence, 
apply, of course, equally to both parties. 

We will now suppose the record to be carried down 
to trial, which (unless/ in the case of a trial at bar, or in 



(1) 13 Geo. 3» c. 63, s. 44; 1 Wm. 4, c. 22. 

(2) 1 Wm. 4, c. 22. 

(3) R. Hil. 4 Wm. 4, and R. R. 6 & 7 Hil. 2 Wm. 4. 
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that of a trial liad before the sheriff or inferior judge, 
by torit of trials under stat. 3 & 4 Wm. 4,c. 42,) will 
be at Tiisi prius, and will take place either at the 
mtHngs or assizes. The assizes are held, in each 
county, twice a year, after Hilary and Trinity Terms, 
before persons appointed for that purpose by the king's 
commission, amongst whom are always two of the 
judges of the superior courts at Westminster. The 
sittings are held, for the trial of causes arising in Lon- 
don or Middlesex in their respective courts, before tbe 
chief justices of the King's Bench and Common Pleas, 
and the chief baron of the Exchequer, or puisne judges 
appointed for that purpose, (1) and take place on 
several days in and after each term : the number of 
these days is fixed by stat. I Wm. 4, c. 70, s. 7, and 
must not exceed six days, exclusive of Sundays, after 
Easter Term, and twenty-four days aft;er the other 
terms : unless, indeed, a day, not witlun such twenty- 
four, be specially appointed for the trial of some par- 
ticular cause, by consent of the parties. The cause 
having been entered, will be called on, in its proper 
order, and the jury empannelled and sworn to deter- 
mine it. The jurors are, as we have seen, returned by 
the sheriff, in obedience to the writ of distringas, and 
are either common or special ^utotb. This seems the 
proper place for inquiring into the qualifications which, 
those of each description ought to possess, and the 
mode in which they are to be empannelled. 
This whole subject is regulated by stat. 6 Geo. 4, 

 I ' L »  II 

(1) Stat. 1 Wm. 4, c. 70, s. 4. 
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c. 50, which directs that, in England, erery man 
(except as thereinafter excepted) between the ages of 
twenty-one and sixty, who shall have ten pounds a* 
year, beyond reprises, in hinds and tenements of free* 
hold, copyhold, or customary tenure, or held in anoient 
demesne, or in rents issuing out of such tenements, in 
fee simple, fee tail, or for life, or twenty pounds a-year- 
in leaseholds held for twenty-one years or any longer 
term, or any term deteminable on a life or lives, or 
being a householder, shall be rated to the poor rate, or 
in Middlesex to the house duty, on a value of not less 
than thirty pounds, or who shall occupy a house con- 
taining not less than fifteen windows, shall be qualified 
and liable to serve on juries for the trial of all issues 
joined in the superior courts at Westminster, and in 
all courts of assize, nisi pritis, &c., such issues being 
triable in the county where he resides. In Wales, the 
qualification is three-fiflhs of the above amount. No 
person, however, who is not a natural bom subject of 
the king, is qualified to serve on juries, excepting 
juries de medietate UngtuB ; (1) nor is any man qualified' 
who has been attainted of treason or felony, or con- 
victed of any infamous crime, unless pardoned, nor 
any man under outlawry or excommunication. The 
above qualifications do not extend to jurors in any 
liberties, franchises, cities or boroughs, who possess 
any Jurisdiction, civil or criminal ; and in the city of 
London no man can be returned to try issues joined in 



( 1 ) A species of jury sometimes empannelled in crimimd cases 
for the trial of a foreigner. 
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the auperior courts, who is not a householder, or occu- 
pier of a shop, warehouse, couoting-house, chambers, 
or office, for the purpose of trade, within the city, and 
does not possess lands, tenements or personal estate, of 
th& value of lOOL 

The groVinds of exemption from serving on juries 
are set out in the second Section of the act, and are 
extremely numerous. A book entitled The Juror f 
Bookj containing the names of persons possessing the 
necessary qualifications, is kept by the sheriff, and 
from this he takes the names of those whom he returns 
in obedience to the writ of venire facieu, and after- 
wards summons to Attend at the assizes in obedience 
to the distringas. In making his return to the venire^ 
which, as we have seen, he does by annexing the 
names of the intended jurors to it, on a panel or slip 
of parchment, the sheriff must, except in cases in- 
teuded to be tried at bar or by a special jury, insert 
the names of the same jurors in the panel annexed to 
every venire faxias^ which number of jurors shall in no 
county be less than forty-eight, nor more than seventy- 
two, unless by the directions of the judge of assize, 
and the men named in such panels, and no others, 
shaU be summoned to serve on juries at the then next 
assizes or sessions of nisi pritis^ for the respective 
counties named in the writs. A copy of the panel 
must be kept in the sheriff's office for the inspection 
of the parties or their attoruies. 

Such are the qualifications and mode of procuring 
the attendance of common jurors. It sometimes, how- 
€veiv happens that parties are anxious to obtain a jury 

f3 
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of a higher description than usaal. The course in 
such case is to move the court for a special jury, on 
which the court orders one to be struck^ as it is called, 
before an officer of its own^ whom the under sheri£P, or 
his agent, must attend, upon a day appointed for the 
purpose, bringing with him the Jurors^ Booky which 
contains a list called the Special Jvror^ Listy consist- 
ing of all the persons described as of the degree of 
esquire or upwards or as banker or merchant in the 
Jurors' Book. These names are copied into the list in 
alphabetical rotation, and being numbered, the num- 
bers are copied on distinct pieces of card or parchment, 
and put into a box, out of which, the officer, in the 
presence of the parties or their attornies, if they 
think fit to attend, draws forty-eight numbers, the 
names appended to which in the list are those of the 
special jurors. As the officer draws each number, he 
reads the corresponding name aloud, on which either 
party may, if he please, object to the special juror 
thereby designated, and if he prove him to be incapaci- 
tated, the name is set aside, and so toties -quoties till 
the number of forty-eight be completed. K indeed 
the Special Jurors^ List should not contain enough of 
names for this purpose, the officer is to take the re- 
mainder from the general Jurors^ Boohy in the mode 
formerly pursued in nominating all special jurors, and 
which, if the parties consent, may still be pursued in 
nominating special juries in preference to that abore 
given, and is also used in counties of cities and towns 
corporate, except in London. That mode of nomina- 
tion is as follows. The under sheriff or his agent 
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attends the officer with his book and list, from which 
the officer^ in the presence of both parties, selects 
forty-eight names, and each party haviog struck off 
twelve, the remaining twenty-four are the jury. 
- The additional expenses attendant on a trial by 
special jury, are paid by the party who moved for it, 
even though successful; unless the judge who tried 
the cause certify on the back of the record that the 
case was proper to be tried by a special jury. Common 
jurors must be summoned by the sheriff ten days, and 
special jurors three days, before the day on which their 
attendance is required. In some cases, when the 
cause concerns lands or messuages, of which it is 
thought expedient that the jury shoi;ld have a view, 
the officer of the court will, on application, draw 
up a rule for one, (1) in which case, special writs of 
distringas or habeas corpora issue to the sheriff, com- 
manding him to have six out of the first twelve jurors, 
at the place in question, a convenient time before the 
trial, to have the matters in question shown to them 
by two persons appointed by the court. And the 
sheriff, when he returns the writ, must certify that the 
view has been had conformably to its directions. 

We will now suppose that the jury have been sum- 
moned, and are in attendance, and the cause called on 
(as it will be if properly entered) in its due turn. If 
no motion be made to put off the trial, and the plain- 
tiff being ready, is not forced to withdraw his record, 



(1) 4 Anne, c. 16, s. 8; 6 Geo. 4, c. 50, s. 23; R. Hil. 
2 Wm. 4, Reg. 1, pi. 63. 
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the first step taken is to empannel and swear the jnry. 
The jurors are called over and sworn, and, as they are 
called over, may, in the case of a conunon jury, if 
either party object to them, or any of them, be chal- 
lenged. Challenges are either to the arrayy or to the 
polls. Challenges to the array are exceptions to the 
entire panel, in consequence of some partiality imputed 
to the sheriff or other officer who arrayed it. Challenges 
to the polls are exceptions to particular jurons and are 
of four kinds : First, Propter honoris respectum^ as, if 
a lord of parliament were to be empannelled: Secondly, 
Propter defectum^ as, if one of the jurors be an infant, 
alien, idiot, or lunatic, or have not a sufficient estate : 
Thirdly, Propter affectum, or for partiality, and this is 
either principal, i. e. carrying with it manifest ground 
of suspicion, or to the favor, A challenge is principal 
when the juror is related within the ninth degree to 
either party, or has been arbitrator, or is interested in, 
the cause, or has an action depending with one of the 
parties, or has taken money for his verdict, or formerly 
been a juror in the same cause, or is master, servant, 
counsellor, steward, or attorney to, or of the same 
society or corporation with, one of the parties ; all 
these are principal causes of challenge, which, if true, 
cannot be overruled, for jurors must be omni exceptions 
majores, A challenge to the favor is grounded only 
on some probable cause of suspicion, as acquaintance, 
or the like, the validity of which is determined by 
triors ; these, if the first juror be challenged, are two 
indifferent persons named by the court ; if they find 
one man indifferent he shall be sworn, and he with the 
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two triors shall try the next, and when another is found 
indiflerent and sworn, the two triors shall be super- 
seded, and the two first sworn on the jury shall try 
the rest. 

Fourthly, Propter delictum ; this species of challenge 
may take place when the juror is tainted by some crime 
or misdemeanor which affects his credit. 

It has just been stated, that the jurors, when they 
appear, are called over ; this however is not done in 
the order in which they stand in the panel ; but their 
names, being written on slips of card or parchment of 
the same length, are put into a box (1) out of which 
the (associate draws twelve, and if any of those drawn 
do not appear, or is set aside on challenge, continues 
to draw till the number of twelve has been procured 
and sworn. This ceremony must, if the parties require 
it, take place on the trial of each issue ; but they 
almost always, by consent, allow the same set of twelve 
jurors to try several causes successively. If it should 
happen, that by reason of default or challenges, twelve 
of the jurors contained in the panel are not in attend- 
ance, there issues, if the trial be at bar, a writ of 
undedm, decern, or octo, tales, according to the number 
that is required to complete the jury. In other cases, 
the court, at the request of the parties, may orally 
command the sheriff to name a sufficient number of 
men of the county, duly qualified, who, if the deficiency 
be of special jurors, are to be taken from the common 
jury panel. (2) 

(1) 6 Geo. 4, c. 50. 

(2) Ibid 
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The jurors who hare made default, are, if they can 
o£Per no sufficient excuse, liable to be fined ; but no 
man is to be returned or summoned to serve as a juror 
in Middlesex, who has served in either of the two terms 
or vacations next before; and persons are similarly 
exempted who have served within one year before in 
Wales, or in the counties of Hereford, Cambridge, 
Huntingdon, or Rutland ; within four years before in 
Yorkshire ; or two years in any other county ; and 
have the sheriff's certificate of their having so served, 
which certificate the sherifi* is required to give on 
payment of one shilling. (1) 

As soon as the jury have been sworn, the junior 
counsel for the plaintifi* opens, that is, shortly states 
the pleadings, and the leading counsel on that side 
which has the right to begin proceeds to address 
the jury. This right to begin is frequently a matter 
of the very greatest importance, for it is an invariable 
rule that the counsel who begins has, if the opposite 
side call witnesses, a right to reply; and it is well 
known from experience, that in a doubtful case, the 
reply of an able advocate frequently determines the 
fate of the action. And this occasions sometimes the 
exertion of great ingenuity on the part of the pleaders 
who put every art in practice for the purpose of 
securing for their clients a privilege of so much im- 
portance. An inexperienced person is sometimes sur-» 
prised seeing an experienced pleader admit facts to 
his own disadvantage upon the record, which he might, 

(1) 6 Geo. 4, c. 50. 
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if he so pleased, have traversed, not divining that 
these seeming ombsions are purposely committed, with 
the view of securing, if possible, the last word to the 
jury. 

The question, which side shall be entitled to begin, 
is governed by a general maxim, JSi incundnt probation 
qui dicity nan qui negat; for, as it is very difficult, and 
sometimes impossible, to prove a negative, it is natural 
that the onus of proof should be upon the party assert- 
ing the affirmative, and this is, generally speaking, the 
rqle of law ; for instance, if, to an action on a pro- 
missory note, the defendant pleaded '' that he did not 
make the note^ the affirmative being on the plaintiff, 
it would be for him to begin. But, if the defendant 
had pleaded ^* that he had paid the nate^ then the 
affirmative would be on him, and he would begin at 

_ • 

the trial. However, though the above is the general 
rule, there are exceptions to it; for, sometimes the 
affirmative of the issue is presumed by law, and then 
the onus of proof is transferred to the party asserting 
the negative: thus the law always presumes that a 
man has done his duty, till culpable neglect is proved, 
and therefore, if the point at issue were, whether a 
person holding a public office had performed some 
preliminary step required by law ; the party asserting 
that he had not, would be called on to begin, for the 
propriety of the officer's conduct would be presumed 
until the contrary was shewn. And the fifteen judges 
have lately come to a resolution which was promulgated 
in Carter v. Jones^ 1 Moo. & Rob. 281, that in actions 
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of tort to recover uoliquidated damages, the plaintiff 
sliall always be entitled to begin. (1) 

The case having been opened, witnesses are called 
for the party beginning, the counsel on the opposite 
side has then an opportunity of laying his case before 
the jury, and, if he call witnesses, the party who eom- 
menced has a right to the reply. The judge then Sums 
up^ and the jury return the verdict, which is either 
genercd, for the plaintiff or defendant, or special, stating 
all the facts of the case, isind leaving it to the conrt 
to pronounce the proper judgment. When a special 
verdict is found, the case is set down for argument, and 
discussed before the full court, in the same way as a 
demurrer ; and the judgment pronounced upon it may, 
if the unsuccessful party please, be reviewed by writ 
of error. 

It is now proper to direct our attention to certain 
incidental proceedings which occur during the course 
of a trial at Nisi Prius, The first to be noticed, is an 
application to the judge to amend the record. It has 
been already explained that, until very lately, if, at 
the trial, any discrepancy appeared between the 
material statement contained either in the pliuntiff's 
or defendant's pleadings, and the evidence adduced in 
support of them at the trial, this variance, as it was 
denominated, was fatal, and the party in whose case it 
occurred failed in the action, although the merits 
might be undeniably with him. 

(1) See Burrcll v. Nicholson, 1 M. & Rob. 304. Reeve v. 
Underbill, I M. & R. 440. 
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It has been likewise shown how stat 3^4 Wm. 4, 
c 42, 8. 23, has now empowered the judge, on appli- 
cation by the counsel at the trial, to amend variances 
of this sort, and, as this power is beneficial to the enda 
of justice, the judges are disposed to exercise it 
liberally. (1) If the judge grant an amendment when 
he ought not, the party injured by it may move for a 
new triaL But if the judge refuse to amend, hb 
decision is conclusive, and the court will not entertain 
an application to review it. (2) 

Another incident which sometimes occurs during 
the trial, is the reservation of a pomt. This happens 
when some point of law is raised, the decision of which 
affects the fate of the cause, but, as there is no leisure 
to discuss it thoroughly at nisi priusj the judge re* 
serves it for discussion in the ensuing term, and, in 
such case, the court, before which the point is argued, 
consider themselves in the same situation as the judge 
was before whom it was originally raised, and, conse- 
quently, have power to order a verdict or a nonsuit to 
be entered according as their decision on the point 
may render fit. 

Another mode sometimes adopted of obtaining the 
decision of the full court on the law of the case is, by 
agreement between the parties that the jury shall find 
a verdict subject to a special case, stating the facts* 
agreed upon on both sides. When this is done, the; 



(1) See Doe ▼. Edwards, 1 M. & R. 321. 

(2) Doe ▼. Errington, 1 M. & K 344. 
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q[>ecial case is argued like a demarrery and the verdict 
is finally entered for whichever party the court, upon 
the whole &ctSy deems entitled to succeed. These 
special cas^s are not a very recent invention, for Mr. 
Justice Buller remarks, in 8 T. R. 131, that there 
is an instance of a special case having been granted as 
long ago as the reign of Charles the Second. But the 
most ancient modes of carrying a point of law raised at 
the trial before a superior tribunal, were by bUl of ex" 
ceptionsy or demurrer to the evidence. The latter 
species of proceeding is now almost obsolete ; it con- 
sisted in either party's admitting all the facts adduced 
in evidence to be true, but asserting, that the law 
arising upon them all was in his own favour, and that 
he was entitled to judgment. The proceedings upon 
a demurrer to the evidence are set out in Gibson v. 
Hunter, 2 Hen. Bl. 209. 

A hiU of exceptions is a proceeding by no means un- 
usual, even at the present day. It occurs, when the 
counsel for either party is dissatisfied with the direction, 
of the judge trying the cause, in point of law, or with 
his rejection or admission of evidence. In such a 
case, he may draw up his objections in writing, and 
tender them to the judge, who is, if they be truly 
filiated, bound by stat. West. 2, (13 Edw. 1, c. 31,) to 
affix his seal to the document. This bill of exertions 
is then tacked to the record, of which it becomes part, 
and may be carried into a Court of Error if advisable : 
and the only mode of taking advantage of it is by writ 
of error, for the court in which the action was brought 
does not take any notice of it, but gives judgment as 
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If it were not in existence. (I) The proceedings in a 
bill of exceptions are very fully stated in Money v. 
Leach, 3 Burr. 1742. 

It sometimes h^pens, that, instead of going on to 
▼erdict, the trial is suddenly put an end to in a mode 
not requiring the intervention of the jury. This may 
happen in four different ways ; fibst, by the plaintiff's 
sofferiog a nonMsU; secobbly, by the parties agreeing 
to vnthdraw a juror ; TBXBsn/Y, by the judge dis" 
(Urging the jury from finding any yerdict; or 
TOUBTHiiY^ by a reference to arhitration. 

With regard to a naniuUy — ^the word is derived from 
the Latin non sequUurf or, more nearly, from the 
French ne ndi pasy because the plaintiff does not 
follow up his suit to its legitimate conclusion ; for, in 
the ancient times, before the jury gave their verdict, 
the plaintiff was called upon to hear it, in order that, 
if it proved adverse to him, he might be held answer- 
able for the fine which was in those days levied upon 
an unsuccessful plaintiff. If he did not appear when 
thus called on, he was nonsuited, that is, adjudged to 
have deserted his action, and the court gave judgment 
against him for his de&ult. And hence proceeds the 
ceremony which takes place, even at this day, of calling 
the plaintiff' to come into the court when about to be 
nonsuited, and warning him, that he will lose his writ 
of nisiprhu, that is, that he will lose the benefit of the 
jury process by which he has convened the jury who 
are now about to become superfluous in consequence 

(1) See Davenport v. Tyrrell, 2 W. Bl. .679. 
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9f his default in not appearing. Another consequence 
of the ancient practice is, that a plaintiff cannot he 
nonsuited against his will; for a de&ult is, in the 
nature of 4hing8y voluntary, and, when he is called on 
to appear, he may, if he think fit, make answer by hiir 
counsel, and, if he do, there can be no nonsuit ; and, 
although it is usual, and, certainly, highly proper, for 
the plaintiff's counsel to yield to the opinion of the 
judge, when the latter intimates that his case is not 
made out, and that he ought to suffer a nonsuit, still, 
there have been instances, in which the plaintiff's 
counsel have persisted in appearing, and have even 
gained a verdict by their pertinacity. (1) But it is 
very dangerous to resist the judge when he is of 
opinion that there ought to be a nonsuUy for, if the 
plaintiff disregard his intimation, he is certain to direct 
the jury to find a verdict for the defendant, and though 
it is true that the plaintiff, whether he submit to a 
nonsuit or have a verdict found against him, must- 
equally pay costs to the defendant, still there is this- 
great practical difference between a verdict for the 
defendant and a nonsuit, namely, that the former 

I 

has the effect of for ever barring and determining his- 
right of action, whereas, after the latter, he may bring 
a fresh action, and, if he come prepared with better 
evidence, may perhaps succeed in it. 

The withdrawal of a juror takes place when neither 
party feels sufiicient confidence to render him anxious 
to persevere till verdict. In such case, they may, by 

(1) See Manchin r. Clement, l.B. & A. 1252. 



117 



consent, for it cannot be done otherwise, wUhdrttw u 
juroTy and, as that leaves the jury incomplete, there 
can be no yerdict, and the trial comes to an end. It 
is a kind of drawing stakes, and leaves each party to 
pay his own costs. (1) 

It sometimes becomes necessary to discharge the 
jwryy either on account of the sudden illness of a jury- 
man, as in Rex v. Edwardsy 3 Campb. 207, or, because 
they cannot agree, in which case, when there is no 
hope of their resolving on a verdict, it is now the 
practice to discharge them, though the judge has 
power, if he thought fit, to carry them round the 
circuit, from town to town, in a cart. (2) 

As to a rtferenee of the cause to arbitrationy this 
happens, when the issue involves some complicated 
question of accounts or boundary, which it would not 
be easy to render intelligible to the jury, or, where 
there are a number of conflicting claims, some perhaps 
legal and some equitable^ all of which ought to be con- 
ddered and decided, before a final and satisfactory 
settlement of the whole litigation can be arrived at: 
such, at least, are the cases in which a reference to 
arbitration is useful and proper. 

When a cause is referred at nisipriusy an order by 
the judge is drawn up, and such terms inserted in it 
as the justice of the case is likely, to require : it gene- 
sally empowers the arbitrator to direct a verdict to be 



(1) Stodhart y. Johnson, 3 T. R. 657. 

(2) 8ee Liber Assizanun, folio 40. Morris ▼. Davis, 3 €. & 
P. 407. 
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entered for whichever party ought, in his opinion, to 
succeed, and to examine the plaintifF and defendant. 
Tills order may be afterwards made a rule of court, so 
as to render any disobedience of it a contempt. The 
law of arbitration has been considerably improved by 
the late act of 3 & 4 Wm. 4, c. 42, s. 39, which em- 
powers the court in which the action is brought to 
enlarge from time to time the arbitrator's time for 
making his award, and prevents either party from 
wantonly revoking the submission to arbitration. The 
same statute, sects. 40 and 41, provides a method of 
compelling the attendance of witnesses before the 
arbitrator, and empowers him to administer an t>ath to 
them. 

When the progress of the trial is not arrested by 
any of the above occurrences, the jury deliver their 
verdict, and the associate, who is an officer appointed 
to assist the judge at msi prius in a subordinate 
capacity, makes a minute of it upon the back of the- 
nisi prius record. From this minute, the postea may 
be afterwards drawn up, which is a formal statement,^ 
indorsed on the nisi prius record, of the proceedings 
at the trial. For the nisi prius record contains, as has 
been already explained, a complete history of all the 
proceedings in the suit, up to the r time of trial ; it 
states the whole of the pleadings, the issues joined, 
the award of process to convene a jury to decide those 
issues, and the direction that the jury should appear 
before the court in banc, unless the judge should pre* 
viously come into the county where the venue is laid, 
as he is always sure to do. Now the postea^ when 
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fonnally drawn up and. indorsed on the record, takes 
up the story where the nisi prius record terminates. 
It is so called, because it commences with the word 
" Afterwards,^ and it proceeds to state the appearance 
of the parties judge and jury at the place of trial, and 
the verdict of the latter on the issues joined, thus, 
carrying the history of the proceedings on to the con- 
clusion of the trial. 

There are certain applications which, upon the 
delivery of the verdict, it becomes necessary to make 
to the presiding judge. In some cases it is necessary 
to request the judge's certificate for the purpose of 
entitling the successful party to his costs, particularly 
in cases falling within 3 & 4 Vict. c. 24,^ which will be 
stated more at length in a subsequent part of this 
Treatise. 

While touching on these applications made, after 
verdict, to the judge to certify, for the purpose of 
giving, or taking away, costs, it is right to mention 
that it was decided in the case of Wardroper v. 
Richardson^ 1 Ad. & £11. 76, that the under sheriff 
cannot exercise these powers when trying an issue 
sent to him by writ of trial, the statutes by which 
they are created referring only to judges of the superior 
courts at Westminster. 

There is another application which the plaintiff 
finds it necessary to make when he has recovered, 
less than twenty pounds in an action of assumpsit, 
debt, or covenant. In such cases, there is a reduced 
scale of costs prescribed by Reg. . Hilary Vacation, 
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4 Wm. 4, (1) and upon which reduced scale the 
plaintiff's costs are to be taxed, unless the presiding 
judge think fit to certify that the cause was proper to 
be tried before him, and not before the sheriff or judge 
of one of the inferior courts. 

. When the case has been tried by a special jury, the 
party at whose instance it was struck, must, if success- 
ful, at this period apply to the judge to certify that the 
cause was one fit to be tried by a special jury, other- 
wise, as has been already mentioned, he will not obtain 
the costs of it. And this application must be made 
for^withy for the words of the act, 6 Geo. 4, c. 50, 
s. 30, are " immedkUely €tfier the trialJ* But the 
principal application which it is usual to make to the 
judge at the conclusion of the trial is thatybr speedy 
execuHofiy by virtue of 1 Wm. 4, c. 7. And here 
occurs another distinction between trials before the 
under sheriff, upon writs of trial, and trials before 
judges of the superior courts ; for, in the former case, 
there is no occasion for any certificate to ffive the 
plaintiff speedy execution. But, on the contrary, the 
defendant, if he have any ground for seeking to pre^ 
vent immediate execution, must make a special 
application to the under sheriff, or to a judge at 
Chambers, otherwise the plaintiff will, by the express 
words of 3 & 4 Wm. 4, c. 42, s. 18, be endtled to 
judgment and execution ^'forthmthy** upon the return 



(1) 8m it printed at the end of 5 B.& Ad. 
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of the writ of trial. But where the cause is tried at 
nisi priuSj it is otherwise, for at common law, all 
bosiuess was transacted in term, and in term only; 
eren the trial of causes was, in the very ancient times, 
before the court itself, and, when the mode of tryiog 
them at fdn prius had been introduced, still, as the 
judgment was the act of the court, and the court could 
do no act except in term time, judgment was given in 
term, and could be given in term only. Sometimes, 
indeed, the judges would impose, as the condition of 
granting a fitvour, or parties would arrange by mutual 
agreement, that, though the cause was tried in the 
vacation, the prevailing party should have judgment 
as of the preceding term. But this was just the sort 
of exception which is said to prove a rule, for the 
judgment, though actually given in the vacation, was, 
by a fiction of law, supposed to be given in the term, 
and so appeared on the record, if it at any time became 
necessary to make up that document. 

Now, when a cause was tried in term time, or very 
close on the commencement of the term, this rule was 
not productive of any inconvenience; for, then, the 
successful party obtained judgment, if the cause was 
tried in term, at the expiration of four days, if tried in 
vacation, then, after the ^rst four days of the ensuing 
term ; the reason for the four days' interval was, that, 
as it was right that the unsuccessful party should have 
an opportunity of moving in arrest of judgment, or for 
a new trial, the successful party, before he could sign 
judgment, was obliged to enter a rule of court, entitled 
the ride for judgmenty which informed his opponent 

G 
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liiat, on a day thereia named, judgment would be 
given against him, unless something were done in the 
mean time to prevent it. This was a four-day rule, 
and therefore gave the unsuccessful party four days in 
the term before judgment could be signed against 
him. And, though the rule for judgment is abolished 
by R. Hilary, 2 Wm. 4, s. 67, still the defeated party 
is entitled to four days to move in arrest of judgment 
or for a new trial. 

When, therefore, the trial took place in or near the 
term, the successful party suffered little or no delay ; 
but, when it took place at a period distant fix>m the 
term, he underwent great hardship; for instance, if 
the cause were tried at the beginning of the long 
vacation, he was obliged to wait till the ensuing 
Michaelmas term, before he could obtain the fruits of 
his success; the other party having all the inter- 
mediate time to make away with his own property, or 
give a preference to other creditors. In order to 
abate this grievance, the legislature interposed, by stat. 
I-Wm. 4, c* 7, which empowers the judge who has 
tried the cause to accelerate the arrival of judgment 
and execution by his certificate. The provisions of 
this act will be more appropriately set out under the 
head of Judgment. At present it is noticed only 
because the application to the judge to certify most 
b^ made at this period of the proceedings. 

There are one or two other cases in which the cer- 
tificate of the judge who tries the cause should be 
applied for after verdict By stat. 7 & 8 Geo. 4, c 29, 
s. 75 ; 7 fc 8 Geo. 4, c. 30, s. 41 ; and 10 Geo. 4, 
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c. 44, 8. 41, usually called the Larceny Act, the Act 
for consolidating the Laws relative to Malicious In- 
juries to Property, and the Metropolitan Police Act, 
in actions brought for any thing done in pursuance of 
those acts respectively, the plaintiff, though he obtain 
a verdict, will not recover costs, unless the judge 
certify his approbation of the action and the verdict. 
A justice of the peace or constable is, by 7 Jac. 1, c. 5, 
entitled to double costs in case of his succeeding in an 
action brought against him for any thing done in the 
execution of his office ; but it was held in Chindley 
V. Hottowayy Dougl. 307, that, to entitle him to them, 
it must be certified, by the judge who tried the cause, 
that he was so acting, though, where there was a 
special verdict, and it appeared from that that the 
defendant was a justice, acting in the execution of his 
office, that verdict was held equivalent to the certificate 
of the judge who tried the cause, and the master was 
compelled to tax the defendant double costs. The 
protection which this statute of 7 Jac. I, c. 5, afibrds 
to justices and constables, is extended by 21 Jac. 1, 
c. 3, to overseers of the poor and churchwardens, and, 
to entitle them to double costs, the certificate of the 
judge is also requisite. (1) Laatly, by 24 Geo. 2, 
c. 44, s. 7, the plaintiff, in an action against a justice 
of peace, for any thing done in the execution of his 
office will, if he obtain a verdict, recover double costs, 
if the judge certify that the injury for which the action 
was brought was wUfid and malicums. 

— '■ ; 

(1) Harper V Curr, 7 T. R. 448. 
o2 
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The proceedings next to be considered, are those 
in which the result of the trial at nisi prius obtuned 
in the manner above described, may, in the ensuing 
term, be impeached or controlled. These are : 

1. A motion for a new trial, 

2. To enter a verdict or nonsuit^ pursuant to leave 
reserved, 

3. For a venire de novo. 

4. For judgment non obstante veredicto, 

5. In arrest of judgment, 

6. For a repleader, 

A motion for a new trial, which is the most ordinary 
of these applications, is a proceeding of which we find 
no instance till the year 1665. In that year, in the 
case of Wood y. Gunstouy Styles, 462. 466, we meet 
with the first reported instance of a motion for a new 
trial. In ancient times, the mode of impeaching the 
verdict, if not warranted by the evidence, was one of 
the most barbarous and most extraordinary that it 
could have entered into the imagination of man to 
devise. It was supposed, that, if twelve men gave an 
untrue verdict, they must have been actuated to do so 
by corrupt motives; and, therefore, the unsuccessful 
party was at liberty to sue out a writ called " a writ of 
attaint," of which there is an account in Finch's Law, 
484, and which, at first, applied to real actions only, 
but was extended by 34 Edw. 3, c. 7, to all actions 
whatever. Under the authority of this "torit of 
attaint," a jury of twenty-four men was convened, to 
try the .validity of the first verdict, the same evi- 
dence ^nly was allowed upon the second trial, as had 
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been given on the first ; and if, upon the second trial, 
the jury of twenty-four returned a verdict contrary to 
that of the first jury, not only was the first verdict set 
aside, but the court pronounced upon the jury who 
gave it, judgment that they should lose all civil rights, 
and be perpetually infamotts ; that they should forfeit 
all their goods, and the profits of their lands; should be 
themselves imprisoned, their wives and children driven 
out of doors, their houses razed, and their lands 
wasted,^ Although the barbarity of this proceeding 
caused it, as may be readily supposed, to become 
obsolete as civilization progressed, yet there are in- 
stances of its having been resorted to in the reign of 
Elizabeth, and it was not formally abolished until stat. 
6 Geo. 4, c. 50, s. 60. 

When this absurd and frightful process fell into 
disuse, the courts, finding it absolutely necessary that 
some mode should exist of rectifying the erroneous 
verdict of a jury, began to listen to the applications 
which have now become frequent for new trials, and 
they founded their power of doing so on this principle, 
namely, that, if the jury gave a wrong verdict, that 
would not warrant them in pronouncing an iniquitous 
judgment: and, therefore, if there appeared reason to 
fear that such would be the consequence, they had a 
right to refer the cause to another examination. And, 
accordingly, a motion for a new trial may now be 
made on any ground which raises a fair probability 
that the verdict at the first trial was erroneous. (1) 

(1) See the remarks of Lord Mansfield on the introduction of 
new trials, in Bright v. Eynon, 1 Burr. 393. 
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The groimds on which an apf^cation §or a new trial 
is asnally based are» Ist, that the jodge who tried the 
cause misdirected the jury in point of law, or com- 
mitted a mistake, bj admitting evidence which ought 
to have been refosed^ or rejecttng evidence which 
ought to have been admitted; lor, ia sndi cases, as 
the jury have been ndsin^nmed of the tme pofaoit they 
were convened to try, or have been delved of proper, 
or furnished with improper materials to build their 
conclusion on, it cannot be expected that they should 
have returned a proper verdict ; and, though it was 
once thought, that, if a judge rejected evidence 'vduch, 
though admissible in point of law, could not be reason* 
ably supposed to bear sufficient weight to have induced 
the jury to arrive at a different verdict, even had it 
been submitted to them, the rejectioo of such evidence 
would not be a sufficient ground for a new trial : still, 
as it is impossible to estimate the precise effect which 
an additional fact, however trivial, may produce upon 
the minds of others, the Court of Exchequer, in the 
late case of Crease v. Barretiy 5 Tyrwh, 475, ex- 
pressed their opinion, that, if the evidence improperly 
rejected could have had any effect whatever on the 
jury, there ought to be a new triaL 

It has been already mentioned, that the court ^U 
sometimes grant a new trial on account of a variance 
between the issue and the nisiprius record; or because 
the defendant received no due notice of trial. Another 
ground of application is, that the successful party mis- 
^behaved. As in the case of Coster v. Merest^ 3 B. & B. 
272, where handbiUs reflecting on the plaintiff's cha- 
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meter had been distributed about the court, and even 
sbe\m to the jury. So if any of the jury htwe miS' 
bekdvedj it is a ground for a new trial, as in Ramadge 
V. RyaHy 9 Bing. 833. But the court will never 
permit jurors to make affidavits disclosing their own 
misbehaviour. (1) 

Another ground on which a new trial is sometimes 
alldwed is, thai the damages are excessive. (2) In 
actions, indeed, for piersonal torts, such as slander, or 
malicious prosecution, and especially in actions for 
criminal conversation or seduction, the courts are ex- 
tremely Averse to grant a new trial, unless the damages 
^Ven at the first were perfectly outrageous. (3) New 
trials have been granted also when the former verdict 
was obtained by a surprise, or the witnesses for the 
prevailing party are manifestly shewn to have com- 
mitted perjury. (4) In short, whenever it can be made 
out tb the satisfaction of the court that justice and 
fairness require that a new trial should be had, there 
die application may be made, and it is in the power of 
tke court to accede to it. 

One of the commonest grounds on which new trials 
are applied for is, that the verdict has been either 
against the weight of the evidence, or without any 
evidence at all. Where there was no evidence at all 
to warrant the conclusion come to by the jury, the 



(1) See Vaise v. Delaval, 1 T. R. 11. 

(2) See Day ▼. Edwards, I Taunt. 491. 

(3) See Prioc t. Severne, 7 Bing. 316. 

(4) See Fabrilius t. Cock, 3 Burr. 1771. 
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court will always grant a new triaL Bat, where there 
was 9&me evidence upon the winnii^ side, they inter- 
fere, if at all, with great reluctance, considering that 
where there is confficting testimony, it is the province 
of the JUBY, not the coubt, to strike the balance. 
Still, if the judge who tried the cause express dis- 
satisfaction with the verdict, it is osual^ out of respect 
for his opinion, to submit the case to the investigatioi^ 
of another jury. But, to prevent litigious persons firom 
forcing others into expenses wholly disproportionate 
to the real importance of the controversy, the courts 
have established a rule that they will not grant a new 
trial on this ground, where the damages or matter in 
dispute was less than 20/., if the issue was tried before 
a judge, or 5/. if tried before the undersheriff. (I) 
The principle of this rule is, that, if a new trial were 
granted, the court would consider it just to impost on 
the party seeking for it the payment of costs ; a con- 
dition upon which it could not possibly be worth his 
while to accept .it. However, this rule is not applicable 
to cases where the new trial is moved for on the ground 
that the learned judge who tried the cause misdirected 
the jury, or received improper, or excluded proper 
evidence ; for there, a new trial is granted to the party 
injured by the misdirection, cls ofrighty and without 
ever imposing the payment of costs upon him \ and 
besides, it is looked upon as of importance to the 



(1) Bryan v. Phillips, 1 Cr. & Mee. 26 ; 3 Tyrwh. 181. Woodf 
▼. Pope, 1 Bing. N. C. 467. Packham y. Newman, 1 C, Bl & 
Rose. 585. 
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public, that the erroneous exposition of the law ema- 
nating from so high a source should be corrected, 
and not allowed to ripen into a precedent ; and to this 
consideration every other must of course give way. 

The courts have power to grant successive new 
trials of the same action, and they will do so where 
the justice of the case obviously requires it, (1) though 
it is a power which they are in the habit of exercising 
sparingly and with reluctance. 

A motion to enter a verdict or nonsuit pursuant to 
have obtained for that purpose at the trials is often, 
indeed, most often, made, concurrently with one for a 
new trial, in hopes that, if the application fail in one 
shape, it may prove successful in the other. But there 
is this difference between the two motions, namely, 
that the party has a right to move for a new trial, and 
cannot be prevented from so doing; whereas a motion 
to enter a verdict or a nonsuit never is permitted 
unless the judge who tried the cause gave the defeated 
party leave, at time of the trial, to make such ap- 
plication ; for it has been already mentioned, that if a 
point be raised at nisiprius, and reserved for the con- 
sideration of the court in banc, the court, when that 
point comes to be discussed before it, has power to do 
whatever the judge who tried the cause ought to have 
done had he been then advised upon the law of the 
point so raised before him. And, therefore, if he ought 
to have directed the jury to find a particular verdict, 
the court will order such a verdict to be entered. If 



(1) Fox V. Clifton, 9 Bing. 1 15. 
6 3 
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he ought to have recommended the plaintiff to sabmit 
to a nonsuit, the court above will direct a nonsuit. 
But, if no point have at the time of trial been reserved 
by the judge, then the court in banc has no anch 
authority, and can do no more than refer the case 
to a fresh jury, by making a rule for a new trial 
absolute. 

A motion for a venire de novOy is a proceeding very 
similar to that for a new trial, and its effect, if granted, 
is identical ; for, when a venire de novo is awarded, 
another trial of the cause is had, as if a rule for a new 
trial had been made absolute : and, indeed, the very 
name of the proceeding itself so signifies, for the words 
venire de novo mean no more than that a new venire 
(which is the first of the two writs constituting the 
jury process) is to be directed to the sheriff. Sdll 
there are several distinctions between a motion for a 
vemre de novo^ and for a new trial. The new trial is 
grantable for any reason which renders it right, fit, 
and just, that the first verdict should undergo revision. 
And, though, in some cases, for instance those of mis- 
direction, or the improper admission or exclusion of 
evidence, a new trial is a matter of right; still there 
are also many cases in which it lies in the absolute 
discretion of the court to grant or refuse it ; or, if they 
grant it, to modify the rule by which they do so, by 
introducing such conditions as they deem proper. But 
it is otherwise with the award of a venire de novo, 
which is a proceeding far more ancient than the motion 
for a new trial. In cases where it is grantable, the 
court is bound to grant it, and can exercise no dis- 
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cretioa on the subject. Bat then those eases are 
comparatively few in number, and the grounds for 
awarding.it are not, as in many of the instances in 
which a new trial is granted, of an equitable descrip- 
tion, but are of. a more technical sort—such as the 
wroi^ol disallowance of a challenge, or some defect 
in the wording of the verdict, which renders it un- 
certain and ambiguous. Nor can the court, as in the 
case of a new trial, impose any condition on the party 
claiming the venire de novo, or exercise any discretion 
as to costs, (1) 

A motion for judgment non obstante veredicto^ is 
one which, it is said in the late case of Band v. 
VauffhaHy I Bing. N. C. 767, can only be made by a 
{daintiff. The lord chief justice there states that there 
is no instance to be found in any of the books of such 
a judgment having awarded at the instance of a de- 
fendant. It is given when, upon an examination of 
the whole pleadings, it appears to the court that the 
defendant has admitted himself to be in the wrongs 
and has taken issue on some point which, though de- 
cided in his favour by the jury, still does not at all 
better his case. 

A motion in arrest of judgment is the exact reverse 
of that for judgment non obstante veredicto. The 
applicant in the one case insists that the plaintiff' is 
entitled to the judgment of the court, although a 
verdict has been found against him. In the other 
case, that he is not entitled to the judgment of the 

(1) See Edwards v. Burn, 1 Tyrwh. 281. 
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court, although a verdict has been delivered in his 
favour. Like the motion for judgment non obstante 
veredicto^ that in arrest of judgment must always be 
grounded upon something apparent on the face of the 
pleadings ; for instance, if in an action against the 
indorser of a bill of exchange, the plaintiff were to 
omit to allege in his declaration that the defendant 
had notice of dishonour, judgment would be arrested 
even after a verdict in his favour. (1) 

A motion for a replecuier becomes necessary where 
it appears that, in the course of pleading, the parties 
have so mistaken the true question in the case, that 
they have raised an issue, which for whomever it may 
be found, will not decide the cause either one way or 
the other. In such case as the verdict leaves it totally 
in dubio which party will ultimately prove entitled to 
recover, the only course by which the true state of the 
merits can be ascertained, is to award a replecuier^ that 
is, to direct that the parties shall begin again at that 
part of the pleadings in which the mistake which led 
to the immaterial issue was committed, and replead 
till they have arrived at one more fitted to decide the 
cause. When it becomes necessary to take this 
course, as both parties are in fault, neither is entitled 
to the costs of the proceedings which have turned oat 
useless. (2) 

If no one of the above applications be successfully 



(1) See Rushton y. Aspinall, Dougl. 679, which was in error, 
but a fortiori yidgmeni would have been arrested. 

(2) See Plummer v. Lee, 2 Mee. & W. 495. 
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made, the next occurrence in the suit is Judgment, This 
is the sentence of the kw upon the matter appearing 
from the previous proceedings in the suit ; and, unless 
the court be equally divided in opinion, in which case 
no judgment can be given, it is for the plaintiff, by the 
defendant's confession {}) or default; (2) for the de- 
fendant upon nonsuity or, as in ease qfnonsttity (3) non 
pros,^ (4) retraxit^ nolle prosequi^ (5) discantinuancey{6) 
or stet processus ; (7) and for either party upon de- 
murrevy issue of nul Oel record (8) or verdict 

Judgments are either interlocutory or ^nal. Inter- 
locutory judgments are occasionaUy given upon some 
plea, proceeding, or defiiult occurring in the course of 
the action, and which does not terminate the suit. Of 



(1) See ante, p. 73. 

(2) Ante, p. 73, 74. 

(3) JsUe, p. 100. 

(4) Ante, p. 72. 

(5) A retraxit, or noBe protequi, is where the plaintiff of his own 
accord declines to follow up his action. The difference between 
them 18, that a retraxit is a bar to any future action for the same 
cause ; whereas a noUeprotequi is not, unless made after judgment 
BowdeuT. Home, 7 Bing. 716; I Wms. Saund. 207, n. 

(6) A plaintiff sometimes, when he finds that he has miscon- 
oeiTed his action, obtaini leave from the court to diawntinue, on 
which there is a judgment against him, and he has to pay costs ; 
but he may commence a new action for the same cause. 

(7) A gtet pneeenu is entered, where it is agreed, by leave of 
the court, that all further proceedings shall be stayed ; though in 
form a judgment for the defendant, it is generally, like discon- 
tinuance, in point of fact for the benefit of the plaintiff, and entered 
on his i&pplication, as for instance, where the defendant has become 
insolvent, it does not carry costs. 

(8) Ante, p. 88. 
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this nature are judgments on demurrer to certain 
dilatory pleas called Fieas in Abatement. But the 
mobt common kind of interlocutory judgments are 
those which are given when the right of the plaintiff 
b indeed established, but the quantum of damages 
sustained by him is not ascertained, which is a 
matter that cannot be done without the interren* 
tion of a jury: this happens when the defendant 
suffers judgment by default, or confession, or upon 
a demurrer; in any of which cases, if a specific 
ascertained demand be sued for, the judgment is final, 
because then there can be no doubt as to what the 
plaintiff ought to recover ; but, if the demand be of 
damages, unless the defendant will admit that they 
amount to the whole sum laid in the declaration, a jury 
must be called on to assess them ; therefore the judg- 
ment given by the court, and entered on the record 
in such a case, is, that the plaintiff ot^A^ to recover 
his damages ; but because the court knows not what 
damages he has sustained, the sheriff is commanded 
to inquire by a jury, and return the inquisition into 
court. The process directed to the sheriff for thu 
purpose is called a Writ of Inquiry^ in the execution 
of which the sheriff sits as judge, and tries the amount 
of damages by a jury ; and, when he has returned his 
inquisition to the court, final judgment is given that 
the plaintiff do recover the amount assessed. In some 
cases, indeed, where, though the form of action be for 
damages, yet it is easy to compute precisely what 
those damages must amount to, as where the action is 
brought on a bill of exchange, the court will order 
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their own officer to assess them, instead of issuing 
a writ of inquiry. And, in certain other cases, where 
the claim is really unliquidated, though it appears 
liquidated in the declaration, the court will direct an 
inquiry. 

As judgment is, in supposition of law, the act of 
the court, which only sits in term, it formerly could 
have been given then only, and all writs of inquiry 
must have been then returnable. But now, to prevent 
the delay which was oftentimes occasioned by that rule, 
it has been enacted in stat. 1 Wm. 4, c. 7, that writs 
of inquiry may be made returnable on any day in term 
or vacation, and thereupon, at the return thereof, a 
rule for judgment may be given, costs taxed, final 
judgment signed, and execution issued forthwith, 
unless the sheriff or other officer before whom the 
same shall be executed shall certify under his hand 
upon such writ, that in his opinion judgment ought 
not to be signed till the defendant shall have had an 
importunity to apply to the court to set aside the exe- 
cution of such writ, or one of the judges of the court 
shall think fit to order execution to be stayed till a 
day to be named in such order. However, notwith- 
standing the signing of judgment and issuing execution, 
the court may afterwards order the judgment to be 
vacated, and execution set aside, and may grant a new 
writ of inquiry, if justice appear to require it, and 
thereupon the defendant will be restored to all that he 
has lost thereby. 

As to a final judgment, it puts an end to the action 
altogether, by declaring either that the plaintiff is> or 
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that he is not, entitled to recover, and, if he be entitled 
to recover, specifying what. If this final judgment be 
given for the plaintiff after a previous interlocutory 
judgment and a writ of inquiry, it may, as we have 
just seen, although supposed to be the act of the 
court, be now had even in vacation, except when 
stayed in particular cases by virtue of the powers 
above specified. 

Where it is grounded on the verdict of a jury, or 
upon a nonsuit, the period of obtaining it is regulated 
by the following considerations : 

Anciently, as the Writ of Distringas^ in pursuance 
of which the jury was empannelled, could be made 
returnable only in term: and as the cause always 
appeared on the record to be continued or adjourned 
until that time, and the parties had no previous op- 
portunity of appearing in court ; a plaintiff, who had 
obtained a verdict during the vacation, and a defendant 
who had obtained a verdict against the plaintiff, or 
nonsuited him, had to wait till the arrival of the term 
for judgment and execution. 

This evil has been remedied by the statute already 
cited at page 122, viz, 1 Wm. 4, c. 7, which em- 
powers the judge before whom the cause was tried, 
in case of a nonsuit or verdict, to certify under 
his hand upon the back of the record, at any time 
before the end of the sittings or assizes, that in his 
opinion execution ought to issue forthwith, or at some 
day to be named in such certificate, and subject or 
not to any condition or qualification, and, in case of a 
verdict for the plaintiff, then for the whole, or any part 
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of the sum found by such verdict ; in all which cases 
a rule for judgment might be given, (1) costs taxed, 
and judgment signed forthwith ; and execution issued, 
forthwith, or afterwards, according to the terms of such 
certificate, on any day in vacation or term ; and the 
posieoy with such certificate as a part thereof, may be 
entered of record as of the day on which the judgment 
shall be signed, though the Distringas or Habeas 
Corpora juraiorum may not be returnable till after 
that day ; provided that the party entitled to the judg- 
ment may postpone the signing thereof. The mean- 
ing of the words signing judgment shall be hereafter 
explained. 

But it is provided, that, notwithstanding any judg- 
ment signed or recorded, or execution issued by virtue 
of that act, it shall be lawful for the court to order the 
judgment to be vacated and execution stayed, and to 
enter an arrest of judgment or grant a new trial \ and 
thereupon, the party affected by such writ of execution 
shall be restored to all he had lost thereby, in such 
manner as on the reversal of a judgment by writ of 
error, or otherwise, as the court shall think fit to 
direct. 

The statute further provides, that no officer shall be 
compelled to attend for the purpose of taxing costs, 
on any day between the last day of August, and 21st 
day of October. 

Thus, whether there be an interlocutory judgment 
and a writ of inquiry, or a judgment final in the first 

(1) But see R. H. 2 Wm. 4, Reg. 1, pi. 67. 
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instance, judgment may now be had as well in vacation 
as in term. The ne^t step is to inquire how it is 
obtained. This is done by procuring the signature 
of the proper officer of the coulrt to a document ap* 
pointed for that purpose, and whidi is, in some cases, 
the postea itself; the affixing of this signature is an 
acknowledgment by the court, through their ministerial 
organ, that the party is legally entitled to judgment, 
which he may afterwards enter on the roll in form 
whenever he thinks fit; for we have seen, that, although 
a recent rule of court has abolished the supposition of 
law, which formerly existed, that a roil was kept con- 
temporaneously with the proceedings, and upon which 
every step in the cause was entered immediately 
upon its taking place, yet it has directed the entry 
upon the nisi prius record foi* trial, and the entry 
of the judgment, still to be preserved ; and conse* 
^uently, the Jfidgment RoU^ot recordof the judgment 
of the court upon the causey lis, in contemplation of 
law, as necessaky a part of the proceedings as it ever 
was. In practice, indeed, it is generally neglected; 
yet, even, in practice, many cases occur in which it 
becomes necessary to enter it. Thus, if it be desirable 
to give the proceedings in the cause in evidence on 
some future occasion, the judgment roll, or an examined 
copy thereof, is the only evidence of them that will be 
admitted. And there are other occasions on which it 
is essential to enter it, and on which it accordingly is 
entered upon a parchment roll, and deposited in the 
treasury of the court, that it may be kept with safety 
and integrity. 
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. Where the cause, instead of being tried at nut 
by a judge, U tried - before the sheriff, by virtue of a 
fFrit of Trial, judgment, may be had immediately on 
the retmn of the writ, unless the sheriff or his deputy 
certify that it ought not to be signed until the defendant 
shall have had the opportunity of applying to the court 
for a new trial, or unless a judge think fit to order that 
judgment and execution be stayed till a day to be 
named in the order. (1) The provisiims of the stat. 
1 Wm. 4, c. 7, are expressly made to extend to such 
issues tried b^ore the sheriff, as far as they are ap> 
plicable to them, and th««f<»re a motion might be 
made to vacate the judgment, which, if successful^ 
would be followed by the same consequences as a 
motion to vacate a judgment obtained in the ordinary 
manner. 

In consequence of the supposition of law, which, as 
has just been shewn, existed until lately, that aU judg- 
ments w^e signisd in term, together with another legal 
supposition, by which the whole term is considered as 
one day ; every judgment had formerly relation back 
to the first day of the term in whidi it purported to 
be signed,, except in some cases where the contrary 
had been provided by statute, (see stat* 29 C. 2, c. 3, 
SSw 14 & 15, and 4 ac 5 W. & M. c. 20, s. 3, Tidd^ 
9th edit. pp. 938-9.) But by a recent rule of courts 
pi. R. H. 4 Wm. 4, 1834, all judgments, whether 
interlocutory or final, are to be entered of record of 
the day of the month and year when signed, and 

(1) 3&4 Wto.-4,c. 42, s. 18. 
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whether in term or vacation, and shall not have re« 
lation to any other day. (1) It is, however, still com- 
petent to the court to order a judgment to be entered 
nunc pro tunc, t. e, to order it to be entered on a later 
day, 88 of a former day. 

Incident to the judgment are the CostSy which are 
awarded therein to the successful party, as will be seen 
by looking at the forms of judgments given in the 
Appendix. Costs are either interlocutory or final* 
Interlocutory costs are given upon matters arising in 
the course of the suit ; they are generally awarded 
upon motion, and lie in the discretion of the court, 
which exercises its equitable jurisdiction either in 
granting or refusing them. 

Final costs are given by statute, and depend on the 
event of the action. 

The law applicable to final costs, depends on reasons 
altogether different firom those which govern the costs 
of interlocutory proceedings by way of motion or sum- 
mons : to grant or to refuse the latter, rests, as has been 
already pointed out, in the equity and discretion of the 
court or judge disposing of the application : the former, 
as they cannot be given without a positive enactment, 
so neither, when given by such an enactment, can 
they be taken away, except by virtue of some power 
emanating from an enactment equally positive. 

The easiest and simplest mode of treating the sub- 
ject of costSy is to consider — 

1. The common law regarding them. 

(1) See Cockman ▼. HeUyar, I Bing. N. 8. 1. 
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2. The enactments by which plaintiffii are entitled 
to them. 

3. Those by which defendants are so. 

First, then, with regard to the state of the common 
law respecting costs. 

The rule adopted by the civil law, and all those 
various codes which have, in modem times, been 
copied from it, was expressed by that maxim, *< Victus 
victori in expensis damnandus est" And so consistent 
does it seem with right and justice that the prevailing 
party should be reimbursed by the defeated one the 
costs occasioned by the latter's obstinate resistance to 
a well grounded claim or vexatious prosecution of an 
unjust demand, that it is not easy to conceive how a 
contrary rule could have been adopted, even by a 
people so uncultivated as our ancestors. The true 
reason will perhaps be found in the great simplicity of 
the proceedings in those early times, when there was 
little or no personal property, few or no contracts, and 
all trials concerned the ownership of land. When a 
court was to be found in every manor, of which the 
lord was himself judge, and where the neighbouring 
freeholders constituted both witnesses and jury, little 
or no expense could have been incurred, and there 
was, consequently, little or no necessity for reimburse* 
ment. Some checks, indeed, there were, even in those 
times, on vexatious litigation, for a fine was imposed 
on the plaintiff if he failed, as a punishment for his 
unjust prosecution ; while, on the other hand, the jury 
usually were directed, in assessing damages against 
the defendant, to take into consideration the expense 
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to which the plaintiff had been wrongfully subjected 
through his obstinacy. However, when forms became 
less simple, and litigation more expensive, it was found 
necessary to adopt some more certain means of in- 
demnifying the successful party. The legislature, 
therefore, interfered, and this brings us to the con- 
sideration of those acts of Parliament from which a 
plaintiff's right to costs derives its origin. 

The first of these took place during the reign of 
that great improver of all branches of English law, 
Edward the First. The Statute of Gloucester, passed 
in the sixth year of his reign, c. 1, provides, in its 
second section, ^^ that the demandant shitU recover 
against the tenant the costs of the writ purchased^ and 
ihat this act shaU. hold place in all cases where a man 
recovers damages.^ A very liberal interpretation was 
given to this act, the words " costs of the writ pur- 
chased'^ have been held to include the whole costs of 
the suit of which that writ is the commencement, and 
though the words '^ demandant' and '* tenant'^ do not, 
primd facie, appear applicable to personal actions, yet 
the direction which ensues ^' that the statute shaU 
extend to all cases in which a man recovers damages,'* 
have been held to extend it to actions of Trespass^ 
Trover, Case, Assumpsit, Debt upon Contract, Cove* 
nanty Replevin, and Ejectment, in all which the plain- 
tiff is, at this day, entitled to his costs, by virtue of 
the Statute of Gloucester. 

There were, however, some actions to which the 
Statute of Gloucester did not reach; for instance, 
scire facias, except when brought in continuation of 
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some preyious action in which damages had been 
recovered. The plaintiff is, however, now entitled to 
his costs in scire facias, by the joint operation of 8 & 9 
Wm. 3, c. 11, s. 3, and 3 & 4 Wm. 4, c. 42, s. 34. 
There are, however, still, cases to which the Statute 
of Ghucester does not extend, and for which no other 
statute has provided, so that the common law still 
governs them, and no costs are recoverable ; for in<* 
stance, where some act is rendered penal, and the 
penaUy given to a common informer ; there, what the 
informer recovers is a penalty, not damages, and the 
Statute of Gloucester does not apply ; so that, unless 
the statute which creates the penalty enacts that the 
informer shall have costs, he is, even at this day, 
entitled to none. (1) Sut it is otherwise where the 
penalty is given, not to a common informer, but to the 
party grieved by the act which the statute renders 
penal ; for, there, the penalty is in the nature of da- 
mages for the injury he has sustained, and he is entitled 
to his costs. (2) It is a rule, also, that, when double 
or treble damages are given by a statute passed sinoe 
the Statute of Gloucester in a case where no damages 
were previously recoverable, costs shall not be allowed. 
An instance of this is to be found in Day v. PeckmeU^ 
Sir F. Moore's Reports, p. 915, where a plaintiff, suing 
on the 2nd £kiw. 6, which gives an action for treble 
value against persons neglecting to set out their tithes, 

(1) See Bull. N. P. p. 333. Plymouth t. Collings, Carthew, 
230. 

(2) See Bull N. P. M mpra, and 9ee Shore t. Madisteo, 
Salk. 206. 
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was held en^tilled to no costs. The case of debt Jfp, 
treble value has, indeed, since been provid(^ for J^ 
Stat. 8 3c 9 Wm. 3, c. 11, s. 3, in a peculiar way ^ for 
the plaintiff, suing tor treble value, is now entitled jto 
costs, if the single value be less than twenty nobles, 
(that is, less than 61 13«. 4d.y) but not if it be greater^ 
the legislature probably thinking the treble . dami^^iBS 
a sufficient compensation in the latter, case. 

We now come to defendantSy whose interest^ in 
this respect, were not attended to so soon as those (^ 
plaintiffs ; for, previous to the Statute of Gloii4?eeter> 
as has been already mentioned, judges had been, in t^e 
habit of directing the juries to allow the plaintiff, when 
successful, some compensation for his co^tS) in assess- 
ing the amount of damages ; and it was as a substilote 
for this that the Statute of Gloucester gave him eosls. 
But the defendant, as he never recovered damages^ 
had of course never been able to obtain compensation 
thxough the mediimi of the jury ; so that the framers 
of the Statute of the Gloucester, who considered them- 
selves as providing a substitute for the antecedent 
practice of assessing compensation by the jury, took 
no notice of the case of the defendant, to whom that 
practice never had extended. Justice and reason 
were, however, too strongly in his favour to suffer him 
to be long neglected. Accordingly, by stat. 23 Hen. 8, 
c. 15, it was directed, that in debt, covenant^ detinue, 
and case, the defendant, if the plaintiff should be non- 
siuted, or a verdict pass against himi should recover 
sucb costs as the plaintiff would have recovered had he 
been successful: and this statute was extended by 
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Stat. 4 Jac. 1, e. 8, to all actioas whatever in which 
the plaintiff, if he succeeded, would be entitled to 
costs; so that, by the joint operation of these two 
statutes, whenever there is a nonsuit or a verdict for 
the defendant, he has a right to costs, if the plaintiff 
would have had a right to them : and there are some 
actions in which the defendant, if successful, obtains 
costs, although the plaintiff, if successful, would not 
have been entitled to them : for it has been already 
mentioned, that a qui tarn action brought by a common 
informer is not within the provisions of the Statute of 
Gloucester, so that the informer c4innot obtain costs, 
unless the act on which he sues expressly give them 
to him. But, in such actions, the defendant, if suc- 
cessful, has a right to costs by the express provisions 
of the statute of 16 Eliz. c. 5, s. 3, made perpetual by 
27 Eliz. c. 10. (1) 

It will be observed, that the operation of statutes 
23 Hen. 8, and 4 Jac. 1, by which costs are given to 
the defendant in actions in which the plaintiff would 
have been entitled to them, is confined to cases in 
which there is a verdict for the defendant or a nonsuit. 
But the cases of a discontinuance^ a non pros, a nolle 
prosequi, and a demurrer decided in the defendant's 
favour, are provided for by other acts of Parliament, 
by the conjoint operation of which the successful de- 
fendant has a right to costs in those events also. The 
case of a discontinuance is provided for by 8 Eliz, 
c. 2, and 3 & 4 Wm. 4, c. 42, ss. 32, 33, that of non 

(I) See Wilkinson qui torn ▼. Allot, Cowp. 366. 

H 



146 COSTS. 

proSy by 13 Car. 2, st. 2, c. 2, and that oi demurrer^ by 
8 & 9 Wm. 3, c. 11, s. 2, and 2 & 3 Wm. 4, c. 42, s. 34. 

Having, now, enumerated the chief statutes on 
which the right to costs depends, it becomes necessary 
to advert to certain exceptions to that right; and, in 
doing so, it seems best to pursue the same order, ob- 
serving, firsty on those exceptions which affect the 
plaintiff^ 8 right to costs, and, secandfy, on those which 
affect the right of the defendants 

With regard to those statutes which create exceptions 
from the plaintiflTs right, and which are almost all 
framed with the same object, namely, the prevention 
of vexation and trifling litigation ; the first of them is 
43 Eliz. c. 6, which directs, in substance, that in any 
action personal, in which the judge who tries the 
cause shall certify that the damage amounted to less 
than forty shillings, the plaintiff shall recover no more 
damages than costs, unless the action be for title or 
some interest in land, or concern the freehold or in- 
heritance of land, or for a battery. This statute, it 
will presently be seen, is almost rendered a dead letter 
by the more sweeping provisions of 3 & 4 Vict, c* 24, 
which, indeed, repeals it^ so far as actions of trespass, 
and trespass on the case are concerned. 

The next exception to the plaintiff's general right to 
costs was created by 21 Jac. 1, c. 16, s. 6, which 
applies only to actions brought for oral slander, and 
takes away, in such cases, the plaintiff's right to costs 
beyond forty shillings ; where the damages recovered 
are less than that sum. But this did not extend to 
actions brought for words not slanderous in se, but 
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actionable on the ground that special damage had 
resulted from them. 

The next exception was created by stat. 22 & 23 
Car. 2, c. 9, which is, however, now repealed by 3 & 4 
Vict. c. 24, as far as it related to costs in actions 
personal. 

The principal enactment now in force on this sub- 
ject, is the above statute of her present Majesty, (1) 
which provides, in its 1st section, as follows : 

'^ Whereas an act passed in the forty-third year of 
the reign of Queen Elizabeth, intituled 'An act to 
avoid trifling and frivolous Suits in Law in Her Ma- 
jesty's Courts in Westminster,' and another act in the 
twenty-second and twenty-third years of the reign of 
King Charles the Second, intituled ' An Act for laying 
Impositions on Proceedings at Law,' which recites 
that many good subjects of this realm have been and 
daily are undone by such suits, contrary to the in- 
tention of the said statute of Queen Elizabeth ; but 
the same evil, notwithstanding, doth still prevail and 
increase, and it is expedient to make further provisions^ 
for the prevention thereof: Now be it enacted by the 
Queen's most excellent Majesty, by and with the ad- 
vice and consent of the lords spiritual and temporal, 
and commons, in thb present Parliament assembled, 
and by the authority of the same, that the said recited 
act of the forty-tMrd of Elizabeth, so far as it relates 
to costs in actions of trespass, or trespass on the case, 

(I) 3 & 4 Vict. c. 24. Some temporary difficulties which arose 
in the operation of this act occasioned st 4 6c 5 Vict c. 28. , 

h2 
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and so much of the twenty-second and twenty-third of 
Charles the Second as relates to costs in personal 
actions, be and they are hereby repealed." 
And the 2nd and 3rd sections are as follows : 
" And be it enacted, that if the plaintiff in any 
action of trespass, or of trespass on the case, brought 
or to be brought in any of her MajestVs courts at 
Westminster, or in the Court of Common Pleas at 
Lancaster, or in the Court of Common Pl^as at 
Durham, shall recover by the verdict of a jury less 
damages than forty shillings, such plaintiff shall not be 
entitled to recover or obtain from the defendant, in 
respect of such verdict, any costs whatever, whether it 
shall be given upon any issue or issues tried, or jn^- 
ment shall have passed by default, unless the judge or 
presiding officer before whom such verdict shall be 
obtained shall immediately afterwards certify on the 
back of the record, or on the writ of trial or writ of 
inquiry, that the action was really brought to try a 
right besides the mere right to recover damages for 
the trespass or grievance for which the action shall 
have been brought, or that the trespass or grievance 
in respect of which the action was brought was wilful 
and malicious." 

<' Provided always, and be it enacted, That nothing 
herein contained shall extend to or be construed to 
extend to deprive any plaintiffs of costs in any action 
or actions brought for a trespass or trespasses over 
ajay lands, commons, wastes, closes, woods, plantations, 
or enclosures, or for entering into any dwellings, out- 
buildings, or premises in respect of which any notice 
not to trespass thereon or therein shall have been 
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previously served^ by or on behalf of the owner ot 
occapier of the land trespassed over, upon or left at 
the last reputed or known place of abode of the de- 
fendant or defendants in such action or actions." 

An occasional exception to the plaintiff's right to 
costs was caused by 43 Geo. 8, c. 46, which not only 
deprived a plaintiff who had held the defendant to bail 
without retzsonctble or probable cause of his own costs, 
but obliged him to pay those of the defendant. 

In actions upon judgments^ the same statute, 43 
Geo. 8> c. 46, s. 4, prevents the plaintiff from obtaining 
costs, unless the court expressly order them. This 
enactment was passed in order to deter plaintiffs 
from accumulating expences by bringing actions upon 
judgments instead of issuing execution on them, and 
does not extend to cases where the defendant sues 
upon a judgment in his favour. (1) 

There are some cases in which the legislature, for 
the protection of persons occupying particular public 
situations, has taken away the plaintiff's right to costs, 
for instance, in an action against a justice of peace for 
any thing done by him under a conviction which has 
been quashed, the plaintiff is, by stat. 43 Geo. 3, 
c. 141, to have no costs, unless the act done by the 
justice is stated, in the declaration, to have been 
malicious, and without reasonable or probable cause ; 
nor can he have them if it turn out that, though the 
conviction was, in point of form, invalid, still, the 
plaintiff was guilty of the offence of which he was 
convicted, and has suffered no greater punishment 

. ( 1 ) . Bennett v. Neale, 1 4 East, 343. 
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than is by law assigned to it. A similar statute, 28 
Geo. 3, c. 37, s. 24, enacts, for the protection of re- 
venue officers, that, in actions on account of seizures, 
they shall be exempt from costs, if the judge certify 
that there was a probable cause for making the seizure. 

The last exception from the plaintifTs right to costs 
which shall be here mentioned is that created by the 
various Court of Conscience Acts throughout the 
kingdom, many of which deprive a plaintiff of his 
costs, if he sue in a superior court for a demand which 
he might have recovered in the Court of Conscience. 

There were two cases, in which the plaintiff's right 
to costs, of which he would have been deprived, was 
restored to him by enactments obviating the effect of 
that which would have deprived him of them. One of 
these exertions upon exceptions, as they may be called, 
was created by 4 & 5 Wm. & M. c. 23, s. 10, which 
recites, ^^ that great mischiefs ensue by inferior tmdes' 
men^ and other dissolute persons, who neglect their 
trades and follow hunting, fishing, and other game, to 
the ruin of themselves and damage of their neigh- 
bours," and enacts, that any one who shall sue them 
for a trespass on his land, shall recover his full costs. 
Not many cases have arisen on this act of Parliament ; 
there have, however, been some, and, in Bennett v. 
Tailbois, Com. 26, there is a discussion whether a 
tailor fell within the words " inferior tradesman/* his 
counsel arguing that a tailor was one of the principal 
tradesmen of the kingdom. The other statute is that 
of 8 & 9 Wm. 3, c. 11, s. 4, which gave the plaintiff 
his full costs, however small the damages, in all actions 
of trespass in which the judge would certify that the 
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trespass was "wi^ul and malicunu," This act has 
frequently been applied in practice, and it was said, in 
Reynold v. Edwards^ 6 T. R. 11, that the judge was 
bound to certify under it, whenever the trespass, how- 
ever small, had been committed n^ter notice. 

The defendant's right to costs, where he succeeds, 
is less entrenched on by exceptions than the plaintiff's. 
There is, however, one case which it is proper to 
mention, that, namely, where the person bringing the 
action is an executor or an administrator. In such a 
case, the plaintiff, until lately, was exempt from pay- 
ment of costs in case of failure ; the reason of which 
is explained by Mr. J. Lawrence, in 6 East, 412, 
namely, that, as he was not personally aware of the 
contracts made by the deceased, and the defences 
which might possibly exist to them, it did not neces- 
sarily follow, from his failure in his action, that he had 
acted wrongly or vexatiously in bringing it. But as 
this reason did not apply in cases where the cause of 
action, though accruing to him as executor, was yet 
one which had accrued after his testator's death, and 
for which he could have sued in his own right, so, 
neither did his exemption from costs extend to those 
cases, for instance, an executor suing on a note made 
to the deceased was, if he failed, exempt from costs ; 
but not so if he sued upon a note made to himself, 
although it might constitute part of the deceased's 
estate. However, the exemption which executors and 
administrators enjoyed in the former case, was found 
to lead to so many vexatious suits, that by 3 & 4 
Wm. 4, c. 42, s. 31, they are made liable to costs 
like other persons, unless the court otherwise order, 
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and it has been lAtimated that the coust will aot 
interfere to assbt them, unless in cases where the 
defendant has in some way miscondacted himself. (1) 

Hitherto, we have regarded the subject of coats as 
if there had been only one defendant and one isau^ ; 
but, before concluding, it is necessaiy to advert to the 
consequence of there being several defi^dants^ some 
of whom succeed, while others fail ; or several issuer 
some of which are found for the plaintifFy and othess 
for the defendant* 

In cases where there were several defendants^ those 
who succeeded were, until very lately, entitled to -no 
costs, except in actions of trespass or ejectment, in 
which, by 8 & 9 Wm« 3, c. 11, any of the defendants, 
if acquitted, was entitled to costs, unless the judge 
would certify thai there was reasonable cause for 
making him a defendant. Now, however, 3 & 4 Wm^ 4, 
C4 42, gives such a defendant his reasonable costs in all 
actions, unless the judge certify to deprive him of them. 

Where there were several issues, the rule laid down 
in Poston v. Stanway^ 5 East, 264, was, that if the 
plaintiff obtained judgment in the action, the defendant 
was entitled to no costs, even on those issues on which 
he succeeded; nay, there were some cases in which 
he had to pay costs to the plaintiff on them. The law 
is now, however, placed upon a reasonable footing by 
two rules of court, one of Hil. 2 Wm. 4, s. 74, the 
other of Hil. 4 Wm. 4, s. 6 : the former of which 



(1) 860 Godson v. Freeman, 2 C. Mee. & Rose. 585. South- 
gate V. Crowley, 1 Bing. N. C. 518. Farley ▼. Briant, 3 Ad. & 
EUl. 839, 



diCteCts- that *' no Costs shall be allowed on tttxation to 
lM^ pkinciff on any counts or issues on 'virhich he hafl 
not toeoee'ded ; and that the costs of all issnes found 
filr^the deft^dailt shall be deducted from the plaintiff's 

CWI8."(I) 

- The effect of the rule of Hilary 4 Wm. 4, is, that 
*^ "frhere a dlsttnct cause of action is not established at 
¥bi% trial, in respect of each count, and a distinct de- 
fiance in respect of each plea, a verdict and judgment 
shall pass against the party failing <m such count or 
piea, and he shall be liable to the other party for the 
cost& odcasiooed by it." 

• Besides these rules of court, there is a clause in 
Stat. 4 Anne, c. 16, (the act enabling the courts to 
tShm a defendant to plead seTeral matters.) % the 
tith section of that act, the costs of- any of- the pletfs 
on "which the defendant yht^, ^thef on demurrer or ttt 
the trial, though he may succeed upon ebeothfirs^ are 
left in the discretion of the court, unless the judge 
irho tried the cause certify that there ttxts probable 
cause for pleading them. (2) 

Lastly, 3 & 4 Wm. 4, c. 42, s. 33, givtes the de* 
fendant the costs of a nolle proseqtdj entered 4io any 
count or portion of the declaration. . > > - 

The above is a very meagre outline of the provisions 
at present regulating the subject o£ costs* • " 

. (1) See Ck>z v. Thomason, 2 Tyrwh. 411. Doe v. Webber, 
2 AcL & Ell. 448. Knight v. Woore, 3 Bing. N. Ca. 534. 
Pnidhomme v. Fraser, 2 Ad. & Ell. 645. 

(2) See this section commented on in Bird v. Bigginson, 5 Ad. 
& £« 83* .... 

h3 
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It is to be lamented, that a branch of law, which, 
being the mere creature of the legislature, is sus- 
ceptible, beyond most others, of consolidation, should 
be suffered to remain entangled in the complexity of 
such multifarious enactments, instead of being simpli- 
fied and rendered intelligible, by being comprised 
within a single act of Parliament; a measure long 
since recommended by the common law commissioners. 

The province of the master in the taxation of costs 
has been already mentioned in a former part of this 
treatise. (1) 

It is almost needless to add that this taxation may, 
if necessary, be reviewed by the court. When taxed 
the costs are included in the final judgment, and 
recoverable by the execution. 

Before quitting the subject of judgment, it is proper 
to remark, that at common law if either parti/ had 
died before proceedings had arrived at that stage, the 
suit would have abated, t. e. would have determined 
altogether for want of litigants. However, by 17 Car. 2, 
c. 8, judgment, where either party dies between it and 
verdict, may be entered within two terms after the 
verdict, which may thus be taken advantage of by his 
representatives: (2) and by 8 & 9 Wm. 3, c. 11, pro- 
vision is made for the death of either party between 
interlocutory and final judgment, where the cause of 
action would have survived to or against his repre- 
sentative, and for the death of a co-plaintiff or co- 



(1) Seep. 9. 

(2) See Palmer y. Cohen, 3 B. & Adol. 966. 
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defendant at any period of the suit, where the cause of 
action would have survived to or against his co-plaintiff 
or co-defendant. 

The plaintiff having obtained judgment is in the 
ordinary course of things entitled to issue execution, 
but there are certain proceedings in the nature of 
appeals, by means of which, the judgment is sometimes 
rendered ineffectual, and the prevailing party's right 
to execution superseded. 

This may in some cases be done by writ of Audita 
Quereldy which is sued out, when a defendant, against 
whom judgment has been given, and who is therefore 
in danger of execution or perhaps actually in execu- 
tion, has some good matter of discharge which has 
happened since the judgment, and therefore applies to 
the court to be relieved agunst the oppression of the 
plaintiff. It is named from the words with which it 
commences, stating that the complaint of the defendant 
haUi been heardy and enjoins the court to do justice 
between him and the plaintiff. However, as the court 
will DOW, in most of the cases where an Ayditd 
Querela used to be sued out, give summary relief on 
motion, this species of proceeding has fallen into 
neglect. 

A motion to vacate the judgment is a proceeding 
pointed out by stats. 1 Wm. 4, c. 7, s. 4, (1) and 3 & 4 
Wm. 4, c 42, and which may be adopted when judg- 
ment has been entered during the vacation, and, 
consequently, before the unsuccessful party has had 



(2) See anU, pp. 138-40. 
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an opportunity of making any application to the court 
in banco, 

A WrU of Error is an appeal against the judgment, 
grounded, either on the suggestion of some fact which 
renders the judgment erroneous, as for instance, when 
the plaintiff or defendant dies before verdict or inter- 
locutory judgment ; or on some error in point of law 
apparent on the face of the proceedings. When it is 
grounded upon the suggestion of a f<icty it is mostly 
brought in that one of the courts at Westminster in 
which the judgment was given. (2) Such a proceeding 
is called a writ of error Coram Vobis, or if the judg- 
ment be one of the King's Bench, Coram Nobis, on 
account of its being founded on a record which, in the 
one case, remains in the court of our Lord the King, 
before the King himself, and in the other case before 
the king's justices. 

A Writ of Error from either of the three courts at 
Westminster to a superior court, is founded on some 
defect of law manifest upon the record. By stat. 
1 Wm. 4, c. 70, writs of error upon any judgment of 
the King's Bench, Common Pleas, or Exchequer, shall 
be returnable only before the judges, or judges and 
barons, as the case may be, of the other two courts, in 
the Exchequer Chamber, whence error again lies to 
the House of Lords, the decision of which is final. 

A fVrit of Error can only be brought where there 



(2) But it has lately been held that error for matters of fact lies 
from the C. P. to the K. B. Castledine v. Mandy, 4 B. & Adol. 
97. 
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is 8 judgment, but it may be sued out and tested pre- 
viously to judgment, provided judgment be given 
before it is returnable. It must be sued out witbin 
twenty years after judgment, except, indeed, in tbe 
case of a person being an infuntf feme coverie, non com" 
pos meniisy in prison, or beyond the seas. (1) It is 
generally brought by the party against whom the 
judgment has been ^ven, but may be sued out by a 
plaintiff to reverse his own judgment, if erroneous, and 
enable him to bring another action. But the person 
who brings it must be either party or privy to the 
judgment, or prejudiced by it, and therefore capable 
of deriving advantage from its reversal. And if there 
be one judgment against several, they cannot bring 
separate writs of error, but must all join in bringing 
a single one, for otherwise the plaintiff might be 
harrassed by a multiplicity of writs of error. 

The writ is sued out of the Court of Chancery, and 
directed to the person in the court below who has the 
custody of the record ; as, in the King's Bench and 
Common Pleas, to the lord chief justice ; in the Ex- 
chequer, to the treasurer and barons. It commands 
the inferior court to certify the record to the court of 
appeal, and the superior court to examine it and affirm 
or reverse the judgment, according to law. When 
sued qj^t, it is carried to an officer called the Clerk of 
the Errors of the court where the judgment was given, 
who thereupon allows it ; a notice of this aUotoance 
should be immediately served upon the opposite party, 



(I) lO&ll Wm. 3,c. 14. 
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containing a statement of some particular ground of 
error intended to be argued; and then, and not tiU 
then, the writ operates as a stay of execution if not 
already levied, whic)i a judge may, however, direct to 
issue, if the ground of error mentioned in the notice 
appear frivolous. (1) And, in order that a writ of. 
error may operate as a stay of execution, it is (unless 
the court or a judge on special application order other- 
wise), necessary that the defendant prosecuting a writ of 
error, and who is then called plainti£P in error, should 
put in bail, with two sufficient sureties, to prosecute 
his writ of error with effect, and also to pay, if the 
writ of error be non prossedy or the judgment affirmed, 
all the debt, damages, and costs, adjudged upon the 
former judgment, and all costs and damages to be 
awarded for the delaying of execution. (2) These 
sureties are bound by recognizance in double the sum 
recovered, except in case of a penalty, and in case of 
a penalty in double the sum really due and double the 
costs. (3) Within twenty days after the allowance of 
the writ of error, the plaintiff in error must g^t a 
transcript of the record prepared and examined by the 
derk of the errors of the court in which the judgment 
was given, otherwise hb writ of error will be nan 
pressed; this transcript the clerk of the errors must 
annex to the writ of error, and deliver it, whea it 



(1) R. H. T. 4 Wm.4. 

(2) 3 Jac. 1, c. 8. 3 Car. I, c. 4, Mct. 4. 19 Geo. 3, c. 70. 
6 Geo. 4, c. 96, sect 1. 

<3) R. H. 2 Wm. 4, Reg. 1, pL 26. 
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becomes returnable, to the clerk of the errors in the 
Court of Error. (1) After the writ has been returned 
into the court above, the plaintiff in error may, by 
Stat 5 Geo. 1, c. 13, move the Court of Error to amend 
any defect that he perceives in it ; this could not have 
been done at common law, since the writ of error is 
the only authority of that court, and no court can at 
common law amend its own commission ; or the de- 
fendant in error may move to qtuish the writ, and will 
be entitled to his costs if he succeed. (2) It may also 
tUnUe by the death of the plaintiff in error before 
errors assigned, or by the marriage of the plaintiff in 
error, being a woman, or by the death of the chief 
justice before he has signed his return. If none of 
these things happen, the plaintiff in error must, within 
eight days after the delivery of the writ, with the 
transcript annexed, to the clerk of the errors of the 
Court of Error, assign errors, otherwise he may be 
nan prassed, (3) 

The Assignment of Errors is in the nature of a 
declaration, stating the grounds for imputing error to 
the record, upon which the plaintiff relies. This 
assignment of errors, as well as the subsequent plead- 
ings thereon, must be delivered between the attornies 
of the parties litigant : (4) and the plaintiff, having 

(1) R. H. 4Wm. 4, 

(2) Stat. 4 Anne, c 16, sect 25. 

(3) R. H. 4 Wm. 4. The time for assigning errors in case of a 
writ of error eoTaai nohis or vohi* is twenty days after the allowance. 
Ibid. 

(4) Ibid. 
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ddivered it, may demand a Plem or Joinder in Error 
from the opposite party, who must, within twenty 
days, deliver one or demur, otherwise the judgment 
will be reversed. (1) But if, in any case, the tiane 
allowed, as herein-before mentioned, for getting the 
transcript prepared and examined, for assigning errors^ 
or for delivering a Joinder in JError^ or Flea or De* 
murrer, shall not have expired before the 10th day of 
August in any year ; the party entitled to such time 
shall have the like time, for the same purpose after 
the 24th day of October, without reckoning any of the 
days before the 12th of August ; and such time may in 
a!l cases be extended by a judge's order. (2) 

The usual plea, or Joinder in Error^ as it is called, 
is. In nuUo est erratum, — AngUce, that there is no 
error in the record; which is in the nature of a de- 
murrery and refers the whole record to l^e judgment 
df the court; or, the defendant in error may plead a 
special plea containing some matter which confesses 
that the record is erroneous, but insists that the plain* 
tiff has no right to take advantage of the error, ex. gr,^ 
a release of errors, or the Statute of Limitations ; to 
this special plea the plaintiff may either reply or 
demur, and the defendant may either demur or rejoin 
to his replication ; so that at last, as in the pleadings 
at the commencement of the suit, an issue, either of 
law or fact is joined ; which, if of law, is determined on 



(1) B.H. 4Wm. 4, 

(2) IbicL 
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argument, and if of fact, is tried by a jury, and judgr 
ment given aceording to the verdict. 

Whenever an issue in law is joined, either party 
may set down the case for argument with the proper 
officer, give notice in writing thereof to the other 
party, and proceed to argument in the like manner as 
on a demurrer in the court below, (1) at such time as 
the Court of Error pleases to appoint, whether in term 
or vacation. (2) 

Four clear days before the day appointed for argu-* 
raent, the plaintiff in error must deliver copies of the 
judgment of the court below, and of the assignment of 
errors, and of the pleadings thereon, to the judges of 
the King's Bench on Wriis of Error from the Com- 
mon Pleas or Exchequer, and to the judges of the 
Common Pleas on Writ$ of Error from the King's 
Bench ; and the defendant in error shall deliver copies 
thereof to the other judges of the court of Exchequer 
Chamber before whom the case is to be heard ; and, in 
default by either party, the other party may deliver 
such books as ought to have been delivered by the 
party making default; and the party making default 
shall not be heard until he shall have paid for such 
copies, or deposited with the clerk of the errors, or the 
clerk of the rules of the King's Bench, as the case may 
be, a sufficient sum to pay for such copies. (3) 

The judgment of the court is either to affirm the 



(1) R. H. T. 4Wm. 4. 

(2) 1 Wm. 4, c 70, sect. 8. 

(3) R. H. 4 Wm. 4. 
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former judgment ; to recal it for error in foot ; to re^ 
verse it for error in law ; ^lat the plaintiff^ be barred 
of his Writ of ErroTy when a plea of Release of Errors, 
or of the Statute of Limitations^ is found for the de- 
fendant; or that there be a venire facias de novo, 
Andy if the judgment be reversed, the Court of Error 
will not merely overturn the decision of the court 
below, but will give such judgment as the court below 
ought to have given. If it become necessary to enter 
the judgment of the Court of Error, it is entered on 
the original record, which remains in the custody of 
the court below, which is empowered to award such 
further proceedings as may be necessary thereon. (1) 

When the judgment is affirmed, or the Writ of 
Error nonprossed, the defendant in error is entitled 
to damages and costs, (2) if after verdict for the plain- 
tiff below, to double costs ; (3) and may have execution 
for them by ca, sa,, Ji, fa., or elegit. He is also en- 
titled to interest upon the judgment, for the time that 
execution has been delayed by the JVrit of Error. (4) 
If judgment be reversed, each party must pay his own 
costs, and the plaintiff in error will, if execution have 
been levied on him, be entitled to a Writ of RestitU' 
tion, and will be restored to all he has lost. 

J£ the judgment be not reversed, vacated, or set 



(1) 1 Wm. 4, c. 70, sect. 8. 

(2) 3 Hen. 7, c. 10. 19 Hen. 7, c. 20. 8 & 9 Wm. 3, c. 1 1, 
sect. 2. 

(3) 13 Car. 2, stat. 2, c. 2, sect. 10. 

(4) 3 & 4 Wm. 4, c. 42» sect. 30. 
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aside, the prevailing party has a right to issae Execu^ 
Hon. This, if the judgment be, as it abnost always 
is, (1) for so much money, is mostly by writ of Fieri 
FadcUy Capias ad Satisfaciendum or Elegit. There 
are indeed two other modes of execution, one by 
Levari FaciaSy and the other by Extent; but the 
former being altogether unusual, and the latter almost 
entirely appropriated to the crown, no further notice 
will be here taken of them. 

A Fieri Facias is, like the Capias ad Satisfaciendum 
and Elegit, a judicial writ, and issues out of the court 
in which the judgment against the defendant was 
recovered. Except in counties palatine (where it is 
addressed to the palatine officer), it is directed to the 
sheriff of die county where the venue in the action was 
laid, commanding him that of the goods and chattels 
of the defendant, he cause to be made (2) the sum reco- 
vered, and have it before the court on the return day : 
this being delivered to the sheriff, or his deputy, he 
makes a warrant to one of his officers, or, if he be the 
officer of a county palatine, grants his mandate to the 
sheriff, who in his turn issues a warrant to his officer. 



(1) In Replevin, a fonn of action which is not included in this 
Treatise, the form of the judgment is of a very peculiar description. 
In Detinue, also, it is for the specific chattel, or its value, together 
with damages, and the plaintiff may, if he succeed, have a JDm- 
tringat against the defendant to deliver it, or a Scire facias, against 
any third person in whose hands it may be. Still, however, if the 
vrrong doer be very perverse, the plaintiff will be forced to content 
himself with the compensation in money. 

(2) Hence the words >lert/acia«. 
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ftt ebmmbn la# a i^'t^y^ Fad^ bound the defendant's 
goods iVom the time of its teste; so that they might 
have been taken, no matter into whose hands they had 
passed, and though sold bond fide ft>r a valoable cxm- 
fiideration. However, as against purchasers, the goods 
are now bound only from the time of delivering the 
writ to the sheriff. (1) If indeed, after the delivery of 
the writ, the defendant assign his goods away, except 
in market overty the sheriff may take them in execu- 
tion. Under this writ any thing may be sebed and 
sold that is a chattel belonging to the defendant, ex- 
cept his necessary wearing apparel: the ^eriff may 
sdl leases and terms of years belonging to the defend- 
Haty fructus industrialeSf sndi as growing com which 
would go to the executor, and fixtures, when the 
execution is against a tenant who could have removed 
them ; but he cannot carry away, or sell for the pttr- 
pose of being carried away, from lands let to farm, any 
fitraw, chaff, colders, turnips, manure, compost, ashes, 
or sea-weed, in any case whatever; nor any hay, 
grass, tares, vetches, roots, or vegetables, being the 
Inroduce of such lands, and which by any agreement 
made for the benefit of the landlord, and of which the 
sheriff shall have received a verbal notice before the 
' ^le, ought not to be taken therefrom ; nor can he in 
taiy case dispose of clover, rye-grass, or artificial grass, 
new sown and growing under standing com. (2) 
There is another section, which provides that the act 



(1) 29 Ctf. % c 3, s«ct. 16. 

(2) 56 Geo. 3, c. 5C^, 88. 1, 7. 



£3aSCOTION BY FI. FA. .165 

shall not extend to straw, turnips, or ptber> articles, 
idneh the tenant may remove from the &rm cq]Q* 
^sistentlj with some contract in writing. The sheriff 
eannot take goods which are goods pawned, mort* 
gaged, or demised, or in the custody of the law, as by 
distress. In executing the writ, the sheriff may enter 
the defendant's house, if the outer door be open, to 
search for goods, and may justify afterwards breaking 
open inner doors. He may also enter the house of a 
stsanger, if the door be open, and the defendant's 
goods be there, for if they be not he is a trespasser ; 
nay, if the goods be there, he may even break open 
the onter door, after a demand and refusal to deliver 
ihera ; for the maxim that a man's house is hisxaatle 
only privileges the owner, but not the goods of oth^ 
persons removed thither to prevent a lawful execuUoQ* 
Having seized the goods, he must proceed to sell th^pi 
within a reasonable time; but, before the removal of 
the goods from the premises, the landlord of the .de- 
fendant, if such a person there be, has a right to be 
paid a year's rent, if so much be due to him ; and^ the 
amount thus paid, may be included in the levy agawt 
the defendant, (1) and there is a i^mikr provisioijL lor 
the payment of arrears due to the king for.ta^es. (2) .. 

The operation of a Fieri Facias has , bee^ Q^h 
increased by stat. 1 & 2 Vict, c, 110, s. 12, whipb 
enacts : " That by virtue of any Writ qf F^ri 
Faciasy to be sued out of any superior or.rin- 



(1) 8 Anne, c. 14> s* 1. , 

(2) 43, Geo, 3, c, 99,s. 7. 
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ferior court after the time appointed for the com- 
mencement of this act, or any precept in pursuance 
thereof, the sheriff or other officer having the execu- 
tion thereof may and shall seize and take any money 
or bank notes, (whether of the governor and company 
of the Bank of England, or of any other bank or 
bankers,) and any cheques, bills of exchange, promis- 
sory notes, bonds, specialties, or other securities for 
money, belonging to the person against whose effects 
such Writ of Fieri Facias shall be sued out ; and may 
and shall pay or deliver to the party suing out such 
execution any money or bank notes which shall be so 
seized, or a sufficient part thereof; and may and shall 
hold any such cheques, bills of exchange, promissory 
notes, bonds, specialties, or other securities for money 
as a security or securities for the amount by such 
Writ of Fieri Facias directed to be levied, or so much 
thereof as shall not have been otherwise levied and 
raised ; and may sue in the name of such sheriff or 
other officer for the recovery of the sum or sums 
secured thereby, if and when the time of payment 
thereof shall have arrived ; and that the payment to 
such sheriff or other officer by the party liable on any 
such cheque, bill of exchange, promissory note, bond, 
specialty, or other security, with or without suit, or 
the recovery and levying execution against the party 
so liable, shall discharge him to the extent of such 
payment, or of such recovery and levy in execution, as 
the case may be, from his liability on any such cheque, 
bill of exchange, promissory note, bond, specialty, or 
other security ; and such sheriff or other officer may 
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and shall pay over to the party suing out such writ 
the money so to be recovered, or such part thereof as 
shall be sufficient to discharge the amount by such 
writ directed to be levied ; and if, after satis&ction of 
the amount so to be levied, together with sheriff's 
poundage and expenses, any surplus shall remain in 
the hands of such sheriff or other officer, the same 
shall be paid to the party against whom such writ 
shall be so issued ; provided that no such sheriff or 
other officer shall be bound to sue any party liable 
upon any such cheque, bill of exchange, promissory 
note, bond, specialty, or other security, unless the 
party suing out such execution shall enter into a bond, 
with two sufficient sureties, for indemnifying him from 
fkll costs and expenses to be incurred in the prosecution, 
of such action, or to which he may become liable in 
consequence thereof, the expense of such bond to be 
deducted out of any money to be recovered in such 
action. ' 

When, the writ becomes returnable, the sheriff may 
return Fieri Feciy i, e, that he has levied the sum 
named in the writ, or a part of it, which he is ready to 
pay to the execution creditor ; or, that he has taken 
goods which remain unsold for want of buyers; or, nulla 
bonay t. e, that the defendant has no goods within his 
bailiwick ; or, any other legal excuse for not levying. 
If money have been levied, and the sheriff neglect to 
pay it over, the creditor may obtain it from him either 
by rule of court or action. If part only be levied, 
and, of course, when nulla bona is returned, he may 
have a new execution for the residue ; and, if he think 
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proper still to proceed by Fieri Facias, may sue out 
either an Alias Fieri Facias, into the same, or a Tes^ 
iatum Fieri Facias, into any other comity. If the 
return be, that the goods are unsold for defect of 
buyers, he may have a Writ of Venditioni Exponas 
commanding the sheriff to sell them. And, lastly, if 
the return be false, an action may be brought against 
the sheriff. 

It sometimes happens that the sheriff returns that 
the defendant is a beneficed clerk, having no lay fee 
in his county ; in which case a writ called a Fieri 
Facias de Bonis Ecclesiasticis issues to the bishop of 
the diocese, whose duty thereupon is to appoint se« 
questrators, who take the tithes and other profits of 
the benefice towards satisfaction of the execution 
creditor's demand. 

A Caputs ad Satisfaciendum, is a writ by which the 
sheriff is commanded to take the defendant, and him 
safely keep, so that he may have him in court on the 
return day, to satisfy the plaintiff. This process lies 
against every one who was not personally privileged 
against arrest at the commencement of the stut, and 
against some who were, such as attornies. 

The sheriff must execute it literally according to its 
terms, and has no power, instead of arresting the de* 
fendant, to receive the money due from him, but, if 
the defendant wish to liberate himself by payment, he 
must have recourse to the execution creditor, who is 
bound, on tender of the sum due, to sign a proper 
authority for his discharge. On the return day of 
this writ the sheriff generally returns Cepi Corpus et 
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• 

paratum habeo, L e., that he has taken the bodj of the 
defendant and has it ready ; or that the defendant is 
$0 ill that he cannot remove him without danger to 
kis life ; or he may return non est inventus, i, e,, that 
the defendant is not found within his bailiwick. ^ ]f 
the last return be made, the plaintiff may sue out an 
Alias Capias into the same, or a Testatum Capias, 
into another county, or he may, if he please, sue out 
an £xigi Facias, and proceed to Outlawry, 

If the defendant be taken, he either remains in the 
custody of the sheriff in the county gaol, or is removed 
hy Habeas Corpus to the prison of the superior court. 
In either case the law sets so high a value upon the 
liberty of the subject, that it considers the execution a 
satisfaction of the judgment a>s against him; and, 
therefore, though the defendant had died in prison, or 
been discharged by privilege of parliament, the plain- 
tiff's remedy would have been at an end, but for stat. 
2 Jac. 1, c. 13, and 21 Jac. 1, c. 24, the former of 
which gives execution afler the privilege of parliament 
has ceased, and the latter execution against the de- 
ceased's goods and chattels; and if the defendant 
escape from the sheriff, or be rescued, the plaintiff 
may have new process to retake him, though he will 
also in that case have a remedy against the sheriff or 
gaoler for his dereliction of duty. 

An Elegit is a writ first given by the statute of 
Westminster the second, which enacted that where a 
debt is acknowledged or recovered in the King's Court, 
or damages awarded, it shall be in the election (1) of 

(I ) Hence the word tJegii, 
I 
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him who sues for such debt or damages, to have a 
Writ of Fieri Facias, or that the sheriff deliver to him 
all the chattels of the debtor, saving his oxen and 
beasts of the plough, and a moiety of his land, until 
the debt be levied by a reasonable price or extent. 

This writ of execution against the defendant's land 
may be had as well after his death as before it. The 
sheriff on receiving it is to empannel a jury, who in- 
quire of the goods and chattels of the defendant, and 
appraise them, and also inquire of his lands and tene- 
ments. The goods and chattels are delivered to the 
plaintiff at the price at which they have been valued 
by the jury; a mode different from that pursued in 
executing a Fieri Fcu^ias, under which the sheriff must 
sell the goods which he has taken. If the goods and 
chattels were not sufficient to satisfy the plaintiff's de- 
mand, the sheriff was to extend a moiety of the lands, 
under which term were included reversions and rent- 
charges belonging to the defendant, but copyholds, 
rents-seek, advowsons in gross, or glebe belonging to 
a parsonage or vicarage were not extendible, nor were 
lands held in trust so, until 29 Car. 2, c. 3, s. 10; 
though, by that statute, some species of trust pro- 
perty, to which the defendant was entitled at the time 
of execution sued, might have been extended. (1) 

The sheriff was to deliver a moiety of the land to 
the plaintiff by metes and bounds, giving him, however, 
in general only le^al possession thereof, and leaving 
him to obtain the actual possession by ejectment. 



(1) See Doe v. Evans. 3 Tyr. 339. 

1^ } 1 
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After the lands bad been extended by virtue of tbis 
writ, tbe plaintiff could bave no furtber execution ; 
unless indeed be was evicted out of tbe wbole, in 
wbicb case, be migbt, by stat. 32 Hen. 8, c. 3, sue out 
a Scire Fctcias to obtain one. If bowever, be was 
evicted of part only, be bad no remedy, tbat case 
not having been provided for in tbe statute. When 
tbe plaintiff bad been, by perception of tbe rents and 
pro6ts, satisfied 'his entire demand, tbe defendant 
might recover bis land again by bringing an ejectment 
or Scire Facias ad Computandum in a court of law, or 
by application to a court of equity, or be might move 
tbe court out of wbicb tbe execution issued to refer it 
to tbe master to take an account of tbe plaintiff's 
receipts, and order him to quit possession, if it appeared 
tbat his demand was satisfied. (1) 

The operation of a Writ of Elegit has been greatly 
extended by 1 & 2 Vict. c. 110, s. 11, which enacts, 
'* Tbat it shall be lawful for the sheriff or other officer 
to whom any Writ of Elegit^ or any precept in pur- 
suance thereof, shall be directed, at the suit of any 
person, upon any judgment which at the time appointed^ 
f(M: tbe commencement of this act shall bave been 
recovered, or shall be thereafter recovered in any 
action in any of her Majesty's superior courts at 
Westminster, to make and deliver execution unto tbe 
party in that behalf suing of all such lands, tenements, 
rectories, tithes, rents, and hereditaments, including 
lands and hereditaments of copyhold or customary 



(1) 3B. ic. 733. 
I 2 
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tenure, as tlie person against whom execution is so 
sued, or any person in trust for him, shall have been 
seised or possessed of at the time of entering up the 
said judgment, or at any time afterwards, or over 
which such person shall at the time of entering up 
such judgment, or at any time afterwards, have any 
disposing power which he might without the assent of 
any other person exercise for his own benefit, in like 
manner as the sheriff or other officer may now make 
and deliver execution of one moiety of the lands and 
tenements of any person against whom a Writ of Elegit 
is sued out ; which lands, tenements, rectories, tithes, 
rents, and hereditaments, by force and virtue of such 
execution, shall accordingly be held and enjoyed by 
the party to whom such execution shall be so made 
and delivered, subject to such account in the court 
out of which such execution shall have been sued out 
as a tenant by Elegit is now subject to in a court of 
equity : provided always, that such party suing out 
execution, and to whom any copyhold or customary 
lands shall be so delivered in execution, shall be liable 
and is hereby required to make, perform, and render 
to the lord of the manor or other person entitled all 
such and the like payments and services as the person 
against whom such execution shall be issued would 
have been bound to make, perform, and render in case 
such execution had not issued ; and that the party so 
suing out such execution, and to whom any such copy- 
hold or customary lands shall have been so delivered 
in execution, shall be entitled to hold the same until 
the amount of such payments, and the value of such 
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services, as well as the amount of the judgment, shall 
have been levied : provided also, that as against pur- 
chasers, mortgagees, or creditors, who shall have 
become such before the time appointed for the com- 
mencement of this act, such Writ of Elegit shall have 
no greater or other effect than a Writ of Elegit would 
have had in case this act had not passed.*' 

As the alterations which have been noticed in the 
effect of Writs of Execution rendered some change in 
the form of the writs themselves necessary, it is pro- 
vided by 1 & 2 Vict. c. 110, s. 20, « That such new 
or altered writs shall be sued out of the courts of law, 
equity, and bankruptcy as may by such courts re- 
spectively be deemed necessary or expedient for 
giving effect to the provisions hereinbefore contained, 
and in such forms as the judges of such courts re- 
spectively shall from time to time think fit to order ; 
and the execution of such writs shall be enforced in 
such and the same manner as the execution of Writs 
of Execution is now enforced, or as near thereto as 
the circumstances of the cases will admit ; and that 
any existing writ, the form of which shall be in any 
manner altered in pursuance of this act, shall never- 
theless be of the same force and virtue as if no 
alteration had been made therein, except so far as the 
effect thereof may be varied by this act.'* 

In pursuance of this section, the judges promulgated 
new forms of writs in Hilary Vacation, 1839. 

None of these writs of execution can be sued out 
afler a year and a day from the time of judgment, 
unless indeed the delay has been caused by the act of 
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the court, or the cotisent of the parties. In general, 
therefore, when that time has elapsed, it is necessary 
to revive the judgment by a writ of Scire Facias^ the 
nature of which will be immediately described. They 
need none of them be signed, as was formerly, in some 
instances, necessary, but cannot be sealed till the 
judgment paper, postea or inquisitiony has been seen 
by the proper officer. (1) 

It has been just remarked, that, after the expiralion 
of a year and a day, the plaintiff cannot sue out any 
of the above WriU of Executiony without reviving his 
judgment by a writ of Scire Facias; the reason of 
which is, that, afler so long a space of time, the court, 
primdfaciey presumes his demand to be satisfied. We 
will present the reader with a short account of the 
proceedings by which the revival of a judgment is 
effected. 

A Scire Facias is a writ founded upon some matter 
of record. When brought, as it may be, to repeal a 
patent, it is an original writ, issuing out of the Court 
of Chancery ; in other cases it is a judicial writ, and 
is sued out of the court in which the record on which 
it is founded happens to be. It is considered as the 
commencement of a new action, and has, therefore, 
been enumerated at the beginning of this Treatise, 
among Actions Personal, Among the great variety 
of purposes to which it may be applied, it is here 
intended to consider only the mode in which it is used, 
for the purpose of reviving a judgment 



(1) R. H. 2 Wm. 4, Reg. 1, pi. 74. 
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The right to issue a Scire Fcuntu upon the judgment 
in an action personal did not exist at common law, 
but was given by the Statute of Westminster the 
second. If the judgment be under seven years old, 
the writ may be had as a matter of course ; if above 
seven, and under ten, there must be a Side-bar or 
Treasury rule for it ; if more than ten years old, there 
must be a judge's order for it in vacation, and, in 
term, a motion ; and if more than fifteen years old, a 
rule to shew cause must be obtained, in order to pro^ 
cure it. (1) 

The Scire Facias states the judgment recovered by 
the plaintiff, and that execution still remains to be had, 
and commands the sheriff to make known (2) to the 
defendant that he be in court at the return day, to 
shew why the plaintiff ought not to have execution. 
After the judgment has been revived by means of this 
writ, the plaintiff must take out execution within a 
year and a day from the revival ; for if he do not, or 
if the defendant happen to die, he cannot afterwards 
take out execution, but will be forced to bring a new 
Scire Faunas. 

A Scire Facias upon a judgment is necessary, not 
only when the plaintiff has delayed to take out exe- 
cution within a year and a day, but also when any new 
person is to be benefited or charged by the execution 
of the judgment ; for it is a rule that executions, and 



(1) RH. 1832, pi. 79. 

(2) Hence the name Scire Facias, 
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all other judicial writs, must pursue and correspond 
with the judgments on which they are founded ; there- 
fore, if a judgment be obtained against A., and he die, 
a writ of execution cannot issue against his executor, 
for he was no party to the judgment ; so, if the plaintiff 
obtain judgment, and marry, execution cannot issue 
in favour of her husband, for he is not mentioned in 
the record. In these and similar cases, a writ of 
Scire Facias is sued out, which recites the facts as 
they have happened ; the judgnient given upon that 
writ includes the new party intended to be benefited 
or charged, and execution may be afterwards sued out 
upon that judgment. 

A Scire Facias to revive a judgment must be 
brought in the county where the venue in the original 
action was laid, the defendant being supposed to 
reside there. When sued out, it is delivered to the 
sheriff, who either returns Scire Feci, L e. that he has 
summoned the defendant or defendants therein named, 
or nihil, i, e, that the defendant has nothing by which 
he can make known to him. And formerly, if the 
sheriff had returned nihil, another Scire Facials must 
have been sued out, and if nihil had been returned to 
that also, and the defendant had not appeared, judgment 
might have been signed against him, two nihih being 
deemed equivalent to a return of Scire Feci, How- 
ever, by a late rule of all the courts, no judgment 
shall be signed for non-appearance to a Scire Facias, 
without leave of the court or a judge, unless the 
defendant has been summoned ; but such judgment 
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may be signed by leave, afler eight days from the 
return of one Sdre Facias. (1) 

If the defendant appear to the Scire Faciasy he does 
so by delivering a notice in writing to the plaintiff or 
his attorney. (2) After which the plaintiff may declare 
against him, and the proceedings are very similar to 
those in other actions. And though, anciently, no 
costs were recoverable in Scire Facias^ yet that is 
now altered, and the successful party is entitled to 
them. (3) 

It remains to advert to the subject of arrest before 
judgment, which, as may be recollected, was postponed 

_ * 

to the conclusion of the Treatise. The subject of 
arrest before judgment depends on stat. 1 & 2 Vict. 
c. 110, ss. 3, 4, 5, 6, which are as follows : — 

III. " And be it enacted, that if a plaintiff in any 
action in any of her Majesty's superior courts of law 
at Westminster, in which the defendant is now liable to 
arrest, whether upon the order of a judge, or without 
such order, shall, by the affidavit of himself or of some 
other person, shew, to the satisfaction of a judge of 
one of the said superior courts, that such plaintiff has 
a cause of action against the defendant or defendants 
to the amount of twenty pounds or upwards, or has 
sustained damage to that amount, and that there is 
probable cause for believing that the defendant or any 



 *■ > \ »'» — 



(1) R. H. 2 Wm. 4, Reg. I, pi. 81. 

(2) R. H. 2 Wm. 4, Reg. 1, pi. 82. 

(3) R. H. 2 Wm. 4, Reg. I, pi. 78 j ,8..& » Wm. 3, c. U, s. 3, 
and 3 & 4 Wm. 4, c 42, s. 34. 

i3 
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onb or more of the deiendants is or ave about to quit 
Edgland anless he or they be forthwith apprehended, 
it shall be lawful for such judge, by a special ^rder, 
to direct that such defendant or defendants so about 
to quit England shall be held to bail for such sum as 
such judge shall think fit, not exceeding the amount 
of the debt or damages ; and thereupon it shall be 
lawful for such plaintiff, within the time which shall 
be expressed in such order, but not afterwards, to sue 
out one or more writ or Writs of Capias into one or 
more different counties, as the case may require, 
against any such defendant so directed to be held to 
bail, which Writ of Capias shall be in the form con- 
tained in the schedule to this act annexed, and shall 
bear date on the day on which the same shall be issued : 
provided always, that the said Writ of Capias and all 
Writs of Execution to be issued out of the superior 
courts of law at Westminster into the counties palatine 
of Lancaster and Durham, shall be directed to the 
chancellor of the county palatine of Lancaster, or his 
deputy there, or to the chancellor of the county 
];ililatine of Durham, or his deputy there." 

I¥. ^<And be it enacted, that the sheriff or other officer 
to whom any such Writ of Capias shall be directed, 
shall, within one calendar month afi:er the date thereof 
incihiding the day of such date, but not afterwards, 
proceed to arrest the defendant thereupon ; and such 
defendant when so arrested shall remain in custody 
until he shall have given a bail bond to the sheriff, or 
shldl have made deposit of the sum endorsed on such 
Writ of Capitis^ together with ten pounds for costs, 
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aeeordiDg to tbe present practice of the said superior 
cdOFts; and all subsequent proceedings as to the 
putting in and perfecting special bail, or of making 
deposit and payment of money into court instead of 
putting ii;! and perfecting special bail, shall be accord- 
ing to the like practice of the said superior courts, or 
as near thereto as the circumstances of the case will 
admit." 

V. ^' And be it enacted, that any such special order 
may be made and the defendant arrested in pursuance 
thereof at any time after the commencement of such 
action, and before final judgment shall have been ob- 
tained therein ; and that a defendant in custody upon 
any such arrest, and not previously served with a copy 
of the fFrit of Summons^ may be lawfully served 
therewith." 

y I. *< And be it enacted, That it shall be lawful for 
any person arrested upon any such Writ of Capias to 
apply at any time after such arrest to a judge of one of 
the superior courts at Westminster, or to the court in 
which the action shall have been commenced, for an 
order or rule on the plaintiff in such action to shew 
cause why the person arrested should not be dischaiged 
out of custody ; and that it shall be lawful for such 
judge or court to make absolute or discharge such 
order or rule, and to direct the costs of the application 
to be paid by either party, or to make such other order 
therein as to such judge or court shall seem fit ; pro- 
vided that any such order made by a judge may be 
discharged or varied by the court, on application made 
thereto by either party dissatisfied with such order." 
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As the practice with regard to the Capitis, is$u^ 
"nnder the authority of these enactments is directed to 
correspond as far as possible with the practice which 
prevailed before stat. 1 & 2 Vict. c. 110, it seems 
proper to state what that practice was immediately 
before the enactment in question. 

The history of the law of arrest in civil actions is 
curious. Anciently, arrests were only allowed in 
actions of trespass, which were thought to partake of a 
criminal nature. Afterwards, the power to arrest was 
expressly given, in some other actions, by the Legis* 
lature ; and, at length a legal fiction was invented, by 
which the defendant was arrested, ostensibly for a 
trespass, but really for any other cause of action. 
When this practice came to be fully recognised, a 
defendant might have been arrested for any cause of 
action however vexatious and paltry ; and the manifest 
hardship of this occasioned the passing of several 
statutes, the first of which was 12 Geo. 1, c. 29, and 
the last 7 & 8 Geo. 4, c. 71, the eflPect of which was, 
that no one was permitted to be arrested for any cause 
except a deht^ without the special order of a judge. 
Thus was the law of arrest so completely altered, that 
the cases in which arrests were allowed as of course 
became 1;hose in which they were anciently never 
allowed at all, namely, of debts, while in actions of 
trespass, in which alone an arrest was allowed at 
common law, it at last required the special order of a 
judge to sanction one. 

It has been shewn, that . in consequence of these 
statutes, arrests were at last allowed, only i^ cases 
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between debtor and creditor. But, as tne proceeding 
is a severe one, it would have been hard to aUow it, 
indiscriminately, against all debtors ; and it was there- 
fore confined to cases where the plaintiff had a debt 
at stake to the amount of 20/. at least. If he was 
willing to swear to such a debt, he might arrest the 
defendant ; but if he made such affidavit incon- 
siderately, he ran the risk of an action for a malicious 
arrest and an indictment for perjury. 

Sometimes, indeed, it happened that the defendant 
could not be arrested, because he was protected either 
by a temporary or a general privilege. Instances of 
general privilege against arrest were to be found in the 
cases of her Majesty's servants and attendants, foreign 
ambassadors and their servants, peers, peeresses, and 
members of the House of Commons, married women, 
and executors sued in their representative capacity. 
There could be no arrest upon the bail-bond or re- 
cognizance ; for the solvency of the parties to those 
instruments was supposed to have been ascertained 
before accepting their security. The judges were 
privileged against arrest, and so, it is believed, wer^ 
sei^eants at law. 

The persons just enumerated had a general privilege, 
and could not be arrested at all. Others there were 
who had a temporary privilege. Thus, no one could 

be arrested while going to, coming from, or attending 

' ' ' 
on, a court of justice, either as a party, witness, or 

juror. A barrister was privileged during the whole 

period of his circuit. The case of an' attorney was 

pectiliar; he had both a general '2ixA a temporary 
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privilege. He had a temporary privilege while going 
to, comiog from, or attending to, his business in the 
courts; and, if arrested during that time, the court 
on which he was attending would discharge him upon 
motion. But he had also a general privilege, which 
protected him at all times. 

One of the most extensive branches of the privilege 
against arrest was that which exempts a man from 
being twice arrested for the same cause. Nemo bis 
vexari debet pro eddem causd was the rule of the 
English law ; and so far was this carried, that a de- 
fendant could not be arrested on a judgment if he had 
been arrested in the action in which that judgment 
was obtained. 

If a privileged person was arrested, the court usually 
discharged him upon motion, provided he applied in 
proper time. 

As to ambassadors, there is a statute passed in the 
seventh year of Queen Anne, c. 12, which not only 
makes all process against them null and void, but 
renders it a crime to arrest them ; and appoints the 
chancellor and two chief justices a courts with power 
to inflict any corporal punishment they please upon 
the party doing so. This act, which is remarkable as 
being the only instance in the English 'law in which 
the nature of the punishment is lefl entirely to the 
judge's discretion, was passed to pacify Peter the 
Great of Russia, whose ambassador had been arrested 
in the street, and who threatened to make war upon 
Great Britain, in consequence of the refusal of our 
government to hang the two sheriffs of London, the 
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plaintiff, the plaintiff's attorney, and the bailiff who 
made the arrest. There is a corioos case in Fortescue, 
p. 665, relating to the privilege of peers, in which the 
bailiff who arrested a lord was forced by the court to 
kneel down and ask his pardon, though he alleged 
that he had done it by mistake ; for that his lordship 
had a dirty shirt, a worn out suit of clothes, and only 
sixpence in his pocket ; so that he could not believe 
he was a peer, and arrested him through inadvertence. 
In the few cases of the sort which have since happened, 
the courts have contented themselves with discharging 
the noble defendants on motion. 

Supposing the case to be one in which it was ad- 
visable to arrest, and that the defendant was not 
privileged, the plaintiff's first step was to make an 
affidavit of debt This affidavit was required by stat. 
12 Geo. 1, c. 29, and it was necessary to frame it with 
great care ; for, if it was in any respect irregular, the 
bail were discharged, or the defendant, if in custody, 
rdeased. 

Upon this affidavit the old Writ of Capiat issued, 
the form of which was given by the Uniformity of 
Process Act, and will be found in the Appendix, to- 
gether with the memorandum and indorsements, which 
are, Ist^ of the sum sworn to ; 2ndly, of the name 
and residence of the plaintiff's attorney ; 3rdly, of 
the amount of debt and costs. It was directed, not 
to the defendant, like the summons, but to the sheriff 
of the county. It was sued out in the same way as 
the summons, that is, filled up by the plaintiff's at- 
torney, and signed and sealed by the officer of the 
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jC^^urt; but there was one additional ceremony; namely, 
^that.at the time of signing, the affidavit of debt should 
he delivered to the officer to be filed. 

The Capias, being directed to some sheriff, could of 
course be executed only within his county ; and there 
was this difference between it and a summons, namely, 
that the person entrusted with the latter writ might 
serve it either within the county, or within two hun- 
dred yards of the border; whereas the bailiff who 
executed a Capias was obliged to execute it within 
the county, and had not the two hundred yards grace 
allowed him ; the reason for which probably was, that 
he was supposed to know better than any one else the 
limits of his master's county. 

With regard to the mode of making the arresty the 
i^li^htest touch, accompanied with a declaration of the 
object, will constitute one ; and it is not even neces- 
sary that the officer should touch the defendant, pro- 
^ vided that the conduct of both parties shew that he is 
.considered in custody, as, for instance, if the officer 
^ cpme into the room and lock the door. An idea has 
. prevailed, that the arrest is not good unless the very 
.hand that arrests is that of a person named in the 
^arrant. That is, however, a mistake ; it is enough 
if such a person be near and acting in the arrest. (1) 
^ As soon as the officer had made the arrest, it was 
., his, duty to inform the defendant that he had a right 
^ to be taken to any safe and convenient house, within 
three miles, that he himself pleased to name, provided 

' ^ ' * (ly See^Bla^h v. Archer, Cowp. 63. 
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it was not his own, there to remain for iwenty-four 
biours. This excellent law, which was intend dd 'to 
save a defendant who was able to get bail frotn the 
vexation and disgrace of going to prison, is contained 
in Stat. 32 Geo. 2, c. 28, and, if the officer neglected 
it, he forfeited 601, to the defendant. (1) 

Within six days after the arrest, the officer was, by 
E. Mich. 1832, to indorse the day of execution on the 
writ. The person serving a summons has, it will be 
recollected, but three days to make this indorsement. 

As soon as the arrest had taken place, the defendant 
had his choice of three courses ; and they are all ex- 
pressly mentioned in the warning at the foot of the 
writ. 

1. He might give bail to the sheriff. 

2. He might deposit with him the sum sworn, 
together with 10/. for costs. 

3. He might remain in custody. 

As to the first of these courses, giving the bail-bond, 
it is of ancient date, originating in stat. 23 Hen. 6, 
c. 9. Before that act, a defendant arrested had no 
means of getting out of custody, excepting by a \itit 
now obsolete, called a De homine Iteplegiando, literally 
translated, " A Writ for replevying a Man,^ And so 
it was, in fact, as well as name ; for, by this 'wri£, the 
defendant was replevied by his friends, in the same 
way that beasts are replevied out of the pound at 

this day. This writ was, however, troublesome to 6ue 

, . . , - ) . .J ' 

(1) See Simpson v. Benson, ^ 3i;!& Ad. 35. Dewhurst v. 
Pearson, I C. & Mee. 365. 
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out ; andy in aome cases, did not lie, so that the un- 
fortunate defendant frequently lay in gaol a whole 
vacation, in order that the sheriff might produce his 
body at the return-day of the writ, which was then 
always in term. It was at that time customary for the 
sheriff to farm his office for a sum of money to some 
person who undertook the duty and received the 
profits ; and these farmers, who were, generally, 
greedy unprincipled men, used the unhappy defend- 
ants who fell into their hands extremely ill, till they 
extorted from them bonds in which they were bound 
to pay a sum for " ease and favour," as it was called ; 
and if they refused to give these, they were subjected 
to the most cruel t3rranny. In order to put an end to 
this disgraceful state of things, was passed stat. 23 
Hen. 6, c. 9, which was a great improvement in the 
law as it then stood, for it prohibits the sheriff from 
farming his office, punishes extortion, avoids bonds for 
'*' ease and favour," and to strike at the very root of 
the evil, enacts, *^ that the sheriff shall let the defend- 
ants out of custody, on reasonable sureties of sufficient 
persons, having enough within his county, to keep 
their day when the writ doth require." This statute 
gave rise to bail bonds, which were the securities 
taken in compliance with it, but, as the security was to 
be by sufficient persons having enough '< within the 
county," it was held, in Lovelly. Plomevy (15 East, 320,) 
that the sheriff need not accept bail, unless their pro- 
perty be in his own county. It will also be obseryed, 
that the act directed the security to be, that the de- 
fendant '* keep Us day at the place mentioned in the 
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writ," and, as the old writ of Capias required him to 
put in special bail within eight days, the bail bond was 
of course conditioned for his doing so. The sum in 
which the bond is to be taken is not specified by the 
statute, but it was, generally, double the sum indorsed 
upon the writ. 

The statute of Henry the Sixth was, as has been 
said, a great improvement in the law; but it was, 
found, in practice, that defendants, though able to give 
competent security, could not always find such bail as 
the act requires. To meet this difficulty, 43 Geo. 3, 
c. 46, enabled the defendant, instead of giving biul to 
deposit the sum indorsed upon the writ, and 10/. more. 
This deposit the sheriff paid into court, and the de- 
fendant might either have it back on perfecting special 
bail, or he might, by 7 & 8 Geo. 4, c. 71, let it remain 
in court, and pay in 10/. more, instead of putting in 
special bail at all. 

If he could neither procure bail, nor make the requi- 
site deposit, he remained in custody, but was entitled 
to his release if he procured special bail at any subse- 
quent stage of the action. 

From what has been said, it appears that the de- 
fendant, when bailable process was used, was obliged, 
by virtue of that process, to remain in custody, unless 
he could either procure bail, or deposit the sum sworn 
to with 10/. for the costs. When he remained in cus- 
tody, no further difficulty could occur, except that the 
plaintiff was obliged, as the warning at the end of the 
writ stated, to declare against him before the end of 
the next term, otherwise the defendant might be 



I 



188 BAIL ABOVE. 

sty^erJSfided^ as it is called, that is, let out of custody, 
acid as nemo debet bis vexari pro eddem catisd, could 
never be arrested for the same debt again. But when 
tjie defendant had given a bail bond, he was obliged, 
in. order to perform the condition of the bond, and 
release his sureties, to put in bail above, within eight 
days after the arrest, which bail was afterwards to 
justify. It must be admitted that eight days was but 
a short time to allow a defendant living at a great 
distance from London to find and put in bail; but, 
though the writ only gave him eight days, he might 
obtain further time on application to a judge at 
Chambers. 

" Bail abovcy^' or " special bail^^ as they were indis- 
criminately called, were two substantial sureties, each 
of whom was required to be either a householder, a 
freeholder, or a copyholder for life or of inheritance, 
and was to be able to swear that he was worth double 
the sqm for which the defendant was arrested, or, if 
that sum was above 1000/., then that he was worth 
that and 1000/. more ; and he was to swear, not only 
that he was worth this amount, but worth it, over and 
above his debts, and also over and above his liabilities 
as bail in any other action. 

Therp are several persons who, though worth the 
requisite amount, were, for different reasons, not 
(qualified to be bail, for instance, attornies and their 
clerks were, except fjbr the purpose of merely render- 
ing the defendant into custody, so completely dis- 
qualified by R. G. Hilary, 1832, that if put in they 
might be treated as no bail at all. This disqualifi< 
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cation was intended for their protection, as it was 
thought that they might otherwise have found fheiki- 
selves subjected to frequent and irksome solicitations 
to become bail for clients. 

As to the number of the bail, there was a rule of 
Hilary, 1832, sec. 18, which points out two as the 
proper number. But, if the sum was large, leave might 
be obtained from a judge to put in more than two. 

Having stated what special bail were, the next step 
is to explain how they were put in, as the technical 
phrase is. Bail were put in by drawing up, on parch- 
ment, an instrument called a hail piece, which was 
signed by a judge, and stated that the defendant was 
bailed, who his bail were, and the amount for which 
he was arrested ; the effect of this was to bind the bail 
that the defendant should pay the amount that mi'^lit 
be recovered by the plaintiff, or else should render 
himself to prison, or else that they would pay for him ; 
and, to this undertaking, the bail signified their asseht ' 
before a judge, in London, in the country, before a 
commissioner; after which, the bail piece was trans- 
mitted to London and filed, and the bail wa^ nof con- 
sidered put in till that had been done. The next 
thing was, to serve the other side with notice that fcail 
had been put in, for it was a rule that '^ iail was no 
bail until notice,^ and this notice was, by R. trinity, 
1831, to state the residences of each of the bail for the 
last six months, and whether he was ia housekeeper oi' 
freeholder. This was to give the plaintiff means of 
making inquiry as to their sufficiency. But having 
been thus put in, and notice served' upon the oth'ei^ 
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side, if twenty days were suffered to elapse without 
exception to them, they became (Absolute, as it was 
called, and no exception could be afterwards made to 
them. But, within that time the plaintiff might (save 

• 

in one case which shall be presently mentioned,) 
except, that is, object to them, which his attorney did 
by entering his exception in a book kept for that 
purpose, and then serving a notice of his having done 
so ; and when thus excepted to, they were obliged to 
justify, that is, prove their sufficiency. But there was 
one case in which it was very unwise to except with- 
out just cause, vvs. where an affidavit had been served, 
made by them in a form given in R. G. Trinity, 1831, 
and which stated the nature of their qualification. If 
the plaintiff excepted to bail who had made that 
affidavit, and they succeeded in justifying, he had to 
pay the costs of their doing so. But, if they failed, 
the defendant paid him the costs of opposition. 

It has been said, that there was one case in whidi 
the plaintiff had not twenty days to consider whether 
he would except to the bail. That case was, where 
four dayi notice had been given him that they would 
justify at the same time when they were put in. This 
they might do by a rule of Trinity, 1831, and, if they 
dtd, the plaintiff might, by giving a day's notice, have 
further time to inquire as to their sufficiency. (1) 

If, however, the bail did not justify, as indeed they 
very seldom did, at the same time when they were put 
in, and if the plaintiff excepted to them, they were to 



(1) See Key v. Mclntyre, 2 M. & W. 347. 
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justify, if it was term time, in court, if it was vacation 
time, before a judge at chambers, provided the pkintifF 
required them so to do. K he did not, they justified 
in court in the ensuing term. (1) The justification 
was effected, when the bail lived within ten miles of 
London or Westminster, by their appearing personally, 
and swearing to their qualifications, if they lived in 
the country, by producing their affidavits to the same 
effect. In either case, the plaintiff might oppose them, 
and if he did, the judge either allowed them, or re- 
jected them, or gave further time. If he allowed 
them, a rule of court for their aUowance was drawn 
up and served, and then, and not till then, the bail 
above were .^^ perfected^ and the bail below dis- 
charged. 

Instead of putting in bail above,' the defendant 
might, if he pleased, by 7 & 8 Geo. 4, c. 71, pay into 
court the amount for which he was arrested, with 20/. 
to cover costs ; or, if he had deposited the sum sworn 
to with the sheriff, instead of giving him bail, he might, 
instead of putting in special bail, pay into court 10/. 
more, and in either caise was obliged to enter an ap- 
pearance. This statute was founded on the same 
policy as that which permits the defendant, instead of 
giving a bail bond, to make a deposit with the sheriff, 
since it might easily happen that a defendant might be 
able to secure the plaintiff by depositing the amount 
sworn to, and yet not able to find friends willing to 
reader themselves liable for him as bail. 

(1) R. Hilary, 1832» sec. 17. 
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When special bail had been perfected as just de- 
scribed, or the equivalent of making a deposit in lieu of 
bail had taken place, the condition of the bail bond given 
to the sheriff was fulfilled ; and that was the only way 
in which it could be so ; for the bail to the sheriff' 
could not take the defendant, and render bim^to 
custody as special bail might. If they were desirous 
of exonerating themselves, and found that the defend- 
ant could not obtain the necessary special haily they 
were obliged to have special bail put in pro formdy 
and those special bail might instantly render the de- 
fendant into custody, for the undertaking of the bail 
below was single, namely, that the defendant should 
put in and perfect bail above, but that of the bail 
above was in the alternative, namely, that the de- 
fendant should pay, or that he should go to prison, or 
that they would pay for him ; and, as the defendant's 
going to prison was one of these alternatives, they 
could always get rid of their liability by rendering 
him thither. And this they had a right to do at any 
time, for indeed he was, in contemplation of law, in 
their custody. He was, to use the words of the bail- 
piece, " delivered*^ to his bail ; and the very word 
" haily^ comes from the French word " baillery^ to 
deliver. To use Lord Holt's expression, '^ they had 
him in a string, and could pull him in whenever they 
thought fit." 

But if special bail were not put in in proper time, 
or, when excepted to, not duly justified, then the 
condition of the bail bond was broken, it became 
forfeited, and an action might be brought upon it. 
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B&d tliftt in the plaintiff's own name; for, though ifhe 
sheriff was the obligee of the bond, by stat. 4 & 5 
Anne, c. 16, s, 20, he might, in presence of two 
witnesses, assign it to the plaintiff, who might then sue 
on it in his own name. But, when an action was 
brought on the bail bond, the court would, by virtue 
of its summary jurisdiction, stay all proceedings upon 
equitable terms, which usually were, that the costs 
should be paid, and proper special bail put in and 
ju8ti6ed. If, indeed, the plaintiff had declared, and 
had also lost a trial, the court would, according to 
R. Hilary, 1832, order the bond to stand as a security 
for what the plaintiff might ultimately recover, and, 
in that case, he might, by R. 1, s. 29, of the same 
term, at once sign judgment on it. But the court, 
which exercised, as has been said, unlimited power 
over all proceedings against bail, would not permit the 
plaintiff to act vexatiously, by bringing several actions 
on the bail bond, but would stay proceedings in them 
all, on payment of the costs of one only, (i) 

Thus, if the defendant broke the condition of the 
bail-bond by not putting in and perfecting special bail 
in due time, the plaintiff could, by taking an assign- 
ment of the bond, and suing the bail, either obtain 
his debt from them, or, at all events, good and re- 
sponsible security^ But he was not obliged to proceed 
in this way ; there was another course which he might 
take, namely, by proceeding against the sheriff, by 



(1) R. 1, Hilary, 1832, 8. 30. 
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obtaining a rule of court, which he got as a matter of 
course, commanding the sheriff to return the writ. 
This rule the sheriff was forced to obey, by returning 
Cepi Corptis, id est, that he had taken the defendant's 
body. If he made a false return, an action lay against 
him. On this return the plaintiff might, as a matter 
of course, obtain another rule, commonly called *^ the 
body ruhy^ because it commanded the sheriff to bring 
the body of the defendant into court ; and, if, by the 
expiration of the time mentioned in the rule for so 
doing, he had not either procured the defendant to 
render, or put in and perfected special bail, H£ was 
in contempt, and an attachment issued against him, 
from which he could not be relieved, except upon the 
terms either of paying the debt, or of putting in and 
perfecting special bail, and paying the costs of the 
proceedings against himself. And if the plaintiff had 
declared and lost a trial, the attachment was ordered 
to stand as a security. But the sheriff had his remedy 
over upon the bail-bond, on which he might bring an 
action, and so recover an indemnity. 

For a long time, these proceedings agaiust the sheriff 
could only have taken place during term, for the writs 
were returnable then only. But when, in consequence 
of the 11th section of the Uniformity of Process Act, 
proceedings began to go on in vacation, a new practice 
arose under which any judge would make an order at 
chambers that the sheriff should return the writ or 
bring in the body ; and, if he disobeyed, those orders 
might, as soon as the next term arrived, be made roles 
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of court, and an attacbment issued against him, and 
the rules needed not to be served, or any fresh demand 
of performance made, for, as soon as he had disobeyed 
the order, he was in contempt, and nothing he could 
afterwards do would purge it. This was by two ex- 
press rules of court ; one of Mich. 3 Wm. 4, and 
another of Hil. 3 Wm. 4. 

This mode of proceeding against the sheriff existed 
nearly in its present shape at common law, and was 
then the only method that could be adopted : for bail 
bonds, as has been explained, did not exist until the 
statute of Hen. 6. Previous to that statute, the only 
course the plaintiff could pursue was that of ruling the 
sheriff to return the writ, and afterwards to bring in 
the body, and, in case of default moving to amerce, 
that is, to fine him ; for which amercement an attach- 
ment wss substituted about the year 1724. A great 
deal of learning on this subject is to be found in the 
case of Bengough v. Rossiter, (2 H. Bl. 418,) the judg- 
ments in which, together with the note of the learned 
reporter, contain a history of the law of arrest which 
would do honour to the most distinguished antiquarian. 

It may appear at first sight hard and unreasonable 
that the sheriff, who had performed his duty in arrest- 
ing the defendant, and was compelled to let him out 
of custody on bail, should be liable to the above con- 
sequences if the defendant failed to perform the 
condition of the bail bond by putting in special bail. 
But this will not appear so hard when it is considered 
that the sheriff was the person to judge of the suffi- 

k2 
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ciency of the bail below, and that he was not obliged 
to accept them if they had not sufficient property to 
indemnify him tvithin his own county ; so that, as he 
had a right to sue them for his indemnity, if any 
injury accrued to him it was in consequence of his 
having taken insufficient bail. It must also be re- 
membered, that if the sheriff had not been in some 
way liable for taking insufficient baU, there would have 
been no inducement to prevent him from letting the 
defendant out of custody on the security of mere men 
of straw, so that the plaintiff might have lost the 
benefit of his arrest altogether. 

It only remains to state in what manner, when 
special bail had been put in and perfected, their 
responsibility was enforced, in case of the plaintiff^s 
succeeding in the action. And this was by Scire 
Farias or action of debt on their recognizance. 

As to the Scire Facias against special bail. — These 
persons stipulated, that if the defendant should be 
condemned in the action, he should pay the con- 
demnation money, or render himself into custody. If 
neither of these alternatives were performed, they 
became liable upon their recognizance, which, being a 
record, might be enforced by writ of Scire Facias, 
In order, however, to inform them that it was the 
plaintiff's wish to proceed against the defendant's 
person, and that the defendant did not intend to dis- 
charge their liability by giving himself up to prison, 
a writ of Capiat ad Satisfaciendum was sued out 
against him, and returned nan est inventus^ before any 
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proceeding coald be bad against the bail. This return 
tbe sheriff, unless the defendant was actually in his 
custody on som^ other charge, made, as a matter of 
course. But, in order that the bail might have full 
opportunity of ascertaining that proceedings were 
going on which might ultimately have the effect of 
charging them, the Capias had fifteen days between 
its teste and its return, and was to lie four days in the 
sheriff's office for inspection. (1) Upon its being 
returned non est inventus, the bail were fixed, that is, 
their liability was ascertained, even though the de- 
fendant should die at the next moment ; though, when 
the principal was alive and could be found, the bail 
were discharged if they rendered him before the return 
day of the Scire Facias, by which, or by action of 
Debt, (2) the plaintiff (as soon as the ca. sa. was 
returned non est inventus) might proceed against 
them. 

The Scire Facias, in this case, issued out of the 
court in which the action was pending, and having 
stated the recognizance, and the mode in which it had 
been forfeited, required the sheriff to make known to 
the bail, that they be in court on the return day, to 
shew cause why the plaintiff should not have execution 
against them. 



(1) See R. H. 2 Wm. 4, Reg. 1, pi. 77. 

(2) If the plaintiff proceeded by action of debt, the bail had 
fourteen days after the service of process on them to render their 
principal, on which proceedings were stayed on their paying the 
costs of the writ and service. R. T. 3 Wm. 4. See Jones v. 
Ellis, 1 Ad. & Ell. 382. And see Lewis ?. Grimstone, 5 Dowl. 711. 
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The above is a slight sketch of the law connected 
with arrest on mesne process, as it existed prior to 
1 & 2 Vict. c. 1 10. It was so complex, that its details, 
now that they have ceased to be of daily occurrence, 
ynUl be probably soon forgotten. 
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or 



ELEMENTARY FORMS. 



No. 1, 



WRIT OF SUMMONS. 



William the Fourth, &c. 
To C D, of, &c., in the county of Greeting : 

We command you, [or as before or often we have com- 
manded you J that within eight days after the service of 
this writ on you, inclusive of the day of such service, you 
do cause an appearance to be entered for you in our court 
of , in an action on promises [or as the case 

may be,'] at the suit of A, JB. And take notice, that, in 
default of your so doing, the said A. B, may cause an 
appearance to be entered for you, and proceed therein to 
judgment and execution. 

Witness at Westminster day of 



Memorandum to be subscribed on the Writ. 

N. B. This Writ is to be served within four calendar 
months from the date thereof, including the day of such 
date, and not afterwards. 
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Indorsement to be made on the Writ before Service 

thereof. 

This writ was issued to E. F. of attorney for 

the said A, B, 

Or, 
This writ was issued in person by A. B. who resides at 
[mention the city, tovon, or parish, and also the 
name of the hamlet, street, and number of the house (f the 
plaintiff's residence, if any such"],. 

Indorsement to be made on the Writ after Service 

thereof 

This writ was served by me X, Y, on the 

day of 18 



No. 2. 

WRIT OP DISTRINGAS. 

William the Fourth, &c. 
To the sheriff of Greeting : ' 

We command you, that you omit not by reason of any 
liberty in your bailiwick, but that you enter the same, and 
distrain upon the goods and chattels of C, D. for the sum 
of forty shillings, in order to compel his appearance in our 
Court of to answer A, B. in a plea of trespass on 

the case [or debt, or as the case may be"] ; and how you shall 
execute this our writ you make known to us in our said 
Court, on the day of now next ensuing. 

Witness at Westminster the day of 

in the year of our reign. 



APPENDI36 201 

Notice to be stibscribed to the foregoing Writ. 

In the Court of 

r A. B. Plaintiff, 
Between < and 

L C. D. Defendant. 
Mr. C. D. 
Take notice, that I have this day distrained upon your 
^oods and chattels in the sum of forty shillings, in conse- 
quence of your not having appeared in the said Court to 
answer to the said A. B., according to the exigency of a 
writ of summons bearing teste on the day of 

; and that in default of your appearance to 
the present writ within eight days inclusive after the return 
hereof, the said A, B, will cause an appearance to be entered 
for you, and proceed thereon to judgment and execution, 
or [if the defendant he subject to outlawry'} will cause pro- 
ceedings to be taken to outlaw you. 



No, 3. 

ALIAS AND PLURIES WRITS. 

By R. M. 3 Wm. 4, it is ordered. That the alias or pluries 
writ of summons, into another county, shall be in the fol- 
lowing form : 

WiUiam the Fourth, &c. 

To C» D. of , in the county of , late of , 
in the county of [original county']. 
We command you, as before [or often] we have com- 
manded you, &c [as in the lorit of summons. No. I, in the 
schedule of the said tust"]^ 



k3 
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No. 4. 

FORMS OF BNTBRING AN APPBARANCE. 



A. Plaintiff, against C. D. 

or, 
against C. D. and another. 

or, 
against C. D. and others. 



The Defendant, C. D. appears 

in Person. 
E, F. Attorney for C. D. appears 

for him. 
6. if. Attorney for the Plaintiff, 

appears for the Defendant 

CD. according to the Sta- 

L tute. 
Entered day of 18 



< 



No. 5. 

FORMS OF DECLARATIONS, PLEAS, &C. 

Declaration in Assumpsit. 

In the Queen's Bench. 
The day of in the year of our Lord 18 

London 1 A. B, by X Y. his attorney, complains of 
to Wit, J C. D., who has been summoned to answer the 
said A. B, in an action on promises for that, whereas the 
said C. D. heretofore to wit on the day of , 

in the year of our Lord 18 , was indebted to the said 
A, B, in £100 for money then lent by the said A. B. to the 
said C. D. at his request, and in £100 for money found to 
be due from the said C. D. to the said A. B, on an account 
then stated between them, and whereas the said C. D. 
afterwards on the day and year aforesaid, in consideration 
of the premises respectively promised the said A. B. to pay 
the said several monies respectively to the said A, B, on 
request. Yet the said C. D. hath disregarded his promises, 
and hath not paid any of the said monies or any part 
thereof* to the damage of the said A. B. of £200, and 
thereupon he brings his suit, &c. 
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PLBA8. 



Non Assumpsit and Statute of Limitations, 

In the Queen's Bench. 

The day of , in the year of our Lord 1 8 . 

C. D, ats, 1 And the said C, D. hy P. Q. his attorney, 
A. B. J says, that he did not undertake or promise, 
in manner and form as the said A. B. hath ahove thereof 
complained against him, and of this he put himself upon 
the country, &c. And for a further plea in this behalf the 
said C, D. saith that the said several causes of action in the 
declaration mentioned, did not nor did either of them accrue 
to the said A. B. within six years before the commencement 
of the suit of the said A. B. agsdnst him the said C. D. in 
this behalf, in manner and form as the said A. B. hath 
above thereof complained against him, and this he the said 
C D. is ready to verify, &c. 



REPLICATION. 

In the Queen's Bench. 

The day of , in the year of our Lord 18 . 

A. JB. V. 1 And the said A, J3. as to the plea by the said 
C D. J C. JD. firstly above pleaded, and whereof the 
said C X). hath put himself upon the country, doth the 
like, &c. And the said A, B. as to the plea by the said 
C. D. secondly above pleaded, saith, that he. the said A, B. 
Sit the time when the several causes of action in the decla- 
ration mentioned, and each of them did accrue to him the 
said A, B, was in parts beyond the seas, to wit in France, 
and that he the said A. B. afterwards to wit on, &c. returned 
from the said parts beyond the seas, into this kingdom, 
which said return was the first return of him, the said A, B. 
into this kingdom, from the said parts beyond the seas, 
after the accruing of the said causes of action and each of 
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them to the said A. B, and that he, the said A. S. com' 
menced this action against the said C D. within six years 
after his the said A. B.'s first return into this kingdom from 
parts beyond the seas, after the accruing of the said several 
causes of action, or any of them, to him the said A. B,, and 
this he is ready to verify, &c. 



REJOINDER. 

In the Queen's Bench. 

The day of in the year of our Lord 18 

C. D. ats. 1 And the said C. D. as the said plea by the 
A, B» J said A. B. secondly in replying pleaded, saith 
that he, the said A, B, did not commence his said action 
against him the said C. D, within six years after his the 
said A. B.'s said first return into this kingdom from parts 
beyond the seas, in manner and form as the said A, B. hath 
in his said plea by him in replying secondly above pleaded 
alleged, and of this he the said C. D. puts himself upon the 
country, &c. 



SURREJOINDER. 

In the Queen's Bench. 

The day of in the ;^ear of our Lord 18 

A. B, V. 1 And the said A. B. as to the said rejoinder 
C. D, J of the said C. D., whereof the said C. D. hath 
put himself upon the country, doth the like, &c. 
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Declaration in Trespass, 
In the Queen's Bench. 

On the day of in the year of our Lord 18 

London 1 A. B. by X. Y. his attorney, complains of 
to wit. J C. D who has been summoned to answer the 
said A. B. in an action of trespass. For that the said C. D. 
heretofore to wit on, &c. with force and arms, &c. made an 
assault on the said A. B. and beat, bruised, wounded, and 
ill-treated him, insomuch that his life was thereby ^eatly 
despaired of, and other wrongs, to the said A. B. he the 
said C. D. then did against the peace of our Lady the Queen, 
and to the damage of the said A. B, of fifty pounds, and 
therefore he brings suit, &c. 



PLEA. 

In the Queen's Bench. 

The day of in the year of our Lord 18 

C. D. ats. "1 And the said C. D. by 0. P. his attorney, 
A.B. J says that he is not guilty of the said supposed 
trespasses above laid to his charge, or any, or either of 
them, in manner and form as the said A. B. hath above 
thereof complained, against him the said C. D», and of this 
he puts himself upon the country, &c. 
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Declaration in Debt on Bond. 
In the Queen's Bench. 
The day of in the year of onr Lord 1 8 

London 1 A. B. by X. Y. his attorney, complains of C. 

to Wit. J D, who has been summoned to'answer the said 
A. B. in an action of debt, and he demands of him the sum 
of 1000/., which he owes to and unjustly detains from him. 
For that whereas the said C. D, heretofore, to wit, on the 
day of in the year of our Lord by his 

certain writing obligatory, sealed with his seal, and now 
shewn to the Court of our said Lady the Queen, before the 
Queen herself here, the date whereof is the day and year 
aforesaid, acknowledged himself to be held and firmly 
bound unto the said A, B, in the said sum of /., above 
demanded, to be paid to the said A, B. Yet the said C. D. 
(although often requested so to do), hath not as yet paid 
the said sum of 1000/. above demanded, or any part thereof, 
to the said A. B. but hath hitherto wholly neglected and 
refused, and still neglects and refuses so to do. To the 
damage of the said A, B, of ten pounds, and therefore he 
brings his suit, &c. 



JPieas Nan est Factum and Duress. 
In the Queen's Bench. 

The day of in the year of our Lord 18 

C. D. ats. 1 And the said C. D. by 0. P. his attorney, 
A. B, J says that the said supposed writing obliga- 
tory, in the said declaration mentioned, is not his deed, and 
of this he puts himself upon the county, &c. And for a 
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further plea in this behalf, the said C. D. says that he the 
said C. D. at the time of making the said writmg in the 
said declaration mentioned, to wit, on the said day of 
in the said year of oar Lord was unlawfully imprisoned 
by the said A, JB., and then and there detained in prison 
until by the force and duress of imprisonment of him, the 
said C. D., he made the said writing, and delivered the same 
to the said A. B. as his deeed, and this he, the said C. D. is 
ready to yerify, &c. 



Form of Demurrer to Declaration, 
In the Queen's Bench. 
The day of in the year of our Lord 18 

C. jD. ats. A. B. '\ The said defendant, by 0. P. his 

Tbe matter of law I .i .. . j . , 

intended to be argued >attorney, says that the said declara- 

in support of this de- I 

murrer is, (state it) J tion is not sufficient in law. 



Joinder in Demurrer. 

In the Queen's Bench. 
The day of in the year of our Lord 18 



I. B. V. \ 
C. D. J is 



A. B, V. 1 '^^ <B^^ plaintiff saith that the declaration 
sufficient at law. 



208 Ai*PENDlX. 

No. 6. 

ISSUE. 

Form of an Issue in the Queen^s Bench, Common 

Fleets, or Exchequer, 

In the Queen's Bench, or 

In the Common Pleas, or 

In the Exchequer. 

The [date of declaration] day of in the 

year of our Lord 18 

Venue. — A. B, by E, F., his attorney, [or in his own 
proper person, or by E. F., who is admitted by the Court 
here to prosecute for the said A, JB., who is an infant within 
the age of twenty-one years, as the next friend of the said 
A, B,, as the case may be,"] complains of C. D., who has been 
summoned to answer the said A. B, by virtue of a writ 
issued on [date of first ivrit,'] the day of in the 

year of our Lord 18 out of the Court of our Lady the 
Queen, before the Queen herself at Westminster, [or out of 
the Court of our Lady the Queen, before her justices at 
Westminster, or out of the Court of our Lady the Queen, 
before the barons of her Exchequer at Westminster, as the 
case may beJ] For that [copy the declaration from these 
words to the end, and the plea and subsequent pleadings to the 
joinder of issue,] 

Thereupon the sheriff is commanded that he cause to 
come here, on the day of twelve, &c. 

by whom &c. and who neither &c. to recognize &c. because 
as well &c. 
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No. 7. 

JURY PROCESS. 

Venire Facias Juratores, in Q. B. 

Victoria, by the grace of God of the united kingdom of 
Great Britain and Ireland Queen, defender of the faith* 
To the sheriff {or " coroner"] of , [or " to and > 
elisors duly appointed in this behalf,"] greeting : We com* 
mand you, that you cause to come before us at Westminster 
forthwith [or " on ," making the writ returnable on a 

particular day before the trial j] twelve good and lawful men 
of the body of your county, qualified according to law, by 
whom the truth of the matter may be the better known, 
and who are in no- wise of kin either to A, B. the plaintiff, 
or to C. JD. the defendant, to make a certain jury of the 
country between the parties aforesaid, in an action on pro- 
mises, [or '* of debt" &c. as the action may &e,] because as 
weU the said C. D. as the said A. B., between whom the 
matter in variance is, have put themselves upon that jury ; 
and have there then the names of the jurors, and this writ. 
Witness {name of chitf justice^ at Westminster, the day 
of in the year of our reign. 



Distringas Juratores, in Q. B, 

Victoria, &c.. To the sheriff of greeting : We com- 

mand you, that you distrain the several persons named in 
the panel hereunto annexed, [or, if it he a special jury , " that 
you distrain 8, P. of , T. P, of ," &c. naming 

them as in the master's list"} jurors summoned in our court 
before us, between A. B, plaintiff and C. D. defendant, by 
all their chattels in your bailiwick, so that neither they, nor 
any one of them, do lay hands on the same, until you shall 
have another command from us in that behalf; and that 
you answer to us for the issues of the same^ so that you 
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have their bodies before us at Westminster, on 
{making the Distringas returnable on the first particular return 
day (tfter the trial,) or before our right trusty and well 
beloved {the name qf chief justice,) our chief justice assigned 
to hold pleas in our court before us, if he shall first come, 
on the day of {the day qf trial,) at the 

Guildhall of the city of London aforesaid, [or if in Middle- 
sex, ** at Westminster Hall, in the county of Middlesex 
aforesaid ;" or if at the assizes, *' before our justices assigned 
to take the assizes in your county, if they shall first come, 
on (the commission day qf the assizes,) at (the 

place where the assizes are holden,) in your said county,"] 
according to the form of the statute in such case made and 
provided, to make a certain jury between the said parties in 
an action on promises, [or '* of debt," or as the actum w,] 
and to hear their judgment thereupon of many defaults ; 
and have there then the names of the jurors, and this writ. 
Witness {name qf chirf justice,) at Westminster, the 
day of , in the year of our reign. 



Habeas Corpora Juratorum, in C, P. 

Victoria, [&c.] To the sherifi^ of greeting : We 

command you, that you have before our justices at West- 
minster, on (the next general return qfter the trial,) 
or before the right honourable (the name qf the chirf justice,) 
our chief justice assigned to hold pleas in our court of the 
Bench, by force of the statute in such case made and pro- 
vided, if he shall first come, on day of (the day 
qf trial,) at the Guildhall of the city of London, [orifiu 
Middlesex, *' at Westminster Hall, in your county, or if at 
the assizes, " before our justices assigned to take the assises 
in your county, if they shall first come on the 
day of (the commission day qf the assizes,) at 
(the place where the assizes are holden,) in your said county,"] 
the bodies of the several persons named in the panel an* 
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nezed to this writ, [pr^a special jury, ** the bodies of 8, P. 
of , T. R, of " &c. nammff them as in the pro- 

thmotary's paper^ jurors summoned in our court, before 
our justices at Westminster, between A. B, plaintiff and 
C D. defendant, in an action on promises, [or ** of debt," 
or as the plea may he^ to make that jury; and have there 
this writ. Witness {the name of the chirf justice,) at West- 
minster, the day of , in the year of our reign. 



No. 8. 

NISI PRIUS RECORD. 

Form of .Nisi Prius Record in the Queen*s Bench, 
Common Fleas, or Exchequer. 

[The Placita are to be omitted. Copy the issue to the end 
of the award ef the venire, and proceed asfoOows :] 

Afterwards on the [teste of Distringas or Habeas Cor- 
pora,'] day of in the year the jury between the 
parties aforesaid is respited here until the [return day of 
Distringas or Habeas Corpora,"] day of unless 
shall first come on the [first day of sittings or commission 
day of assizes,] day of at according to the 
form of the statute in such case made and provided for 
default of the jurors, because none of them did appear; 
therefore let the sheriff have the bodies of the said jurors 
accordingly. 
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No. 9. 

POSTBA. 

Postea on a Nonsuit. 

Afterwards, that is to say, on the day and at the place 
within contained, before the Right Honourable {name 

of chitf justice, or in Exchequer, of chief baron), the chief 
justice [or " chief baron"] within mentioned, , esquire, 
being associated to the said chief justice, [or " chief baron," 
or, in country causes, " before Sir , knight, one of the 

justices of our Lady the Queen, assigned to hold pleas 
before the Queen herself, and Sir , knight, one of the 

justices of our Lady the Queen of the Bench," or. Sir , 
knight, one of the barons of the Exchequer of our Lady the 
Queen,^'] according to the form of the statute in such 
case made and provided, come as well the within-named 
plaintiff as the within-named defendant, by their respective 
attornies within-mentioned ; and the jurors of the jury, 
whereof mention is within made, being summoned, also 
come, who, to speak the truth of the matters within con- 
tained, being chosen, tried, and sworn [if the plaintiff' was 
nonsuited after yiving evidence, here say, " after evidence 
being given to them thereupon"], withdrew from the bar 
here, to consider of the verdict to be by them given of and 
upon the premises ; and after they had considered thereof 
and agreed among themselves, they returned to the bar 
here to give their verdict in this behalf. Whereupon the 
plaintiff, being solemnly called, comes not, nor does he 
further prosecute his writ against the defendant. There- 
fore, &c. 



Postea, in Assumpsit, where Defendant appears at 

the Trial. 

Afterwards, that is to say, on the day and at the place 
within contained, before the right honourable , (name qf 
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tMrf justice of Q. B. or C, P.) the chief justice within men- 
tioned, , esquire, being associated to the said chief 
justice according to the form of the statute in such case 
made and provided [or in Exchequer, say, " before the right 
honourable , (name of chief haron) the chief baron within 
named ;" or, in country causes, " before Sir knight, one 
of the justices of our Lady the Queen assigned to hold pleas 
before the Queen herself, and Sir , knight, one of the 
justices of our Lady the Queen of the Bench, {or Sir 
knight, one of the barons of the Exchequer of our Lady th« 
Queen,) justices of our said Lady the Queen, assigned to 
take the assizes in and for the said county of , according 
to the form of the statute in such case made and provided/'] 
come as well the within-named plaintiff, as the within- 
named defendant, by their respective attomies within men- 
tioned; and the jurors of the jury, whereof mention is 
within made, being summoned also come, who, to speak 
the truth of the matters within contained, being chosen, 
tried, and sworn, say upon their oath that [&c. stating the 
affirmative or negative of the issue, in the terms used in the 
pleadings, ex. gr. " That the defendant did undertake and 
promise, in manner and form as the plaintiff hath within 
complained against him ;"] and they assess the damages of 
the plaintiff, on occasion of the not performing the promises 
and undertakings mentioned, over and above his costs and 
charges by him about his suit in this behalf expended, to 
/., and for those costs and charges to forty shillings. 
Therefore, &c. 



No. 10. 



WRIT OF INQUIRY. 



Victoria, by the grace of God, of the united kingdom of 
Great Britain and Ireland Queen, defender of the faith, to 
the sheriff of , greeting : Whereas A, B,, lately in our 
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court before ua[orin C, P, *' before our justices/' or in JBs^ 
ehequer, " before our barons of our Exchequer,*'] at West- 
minstery by P. A. his attorney [or if in person, say, " in bis 
own proper person"] complained of C. D,, who was sum- 
moned {as in the commencement of the declaration,) to answer 
the said A, B. in an action on promises (or as the plea is) : 
For that whereas [&c. here recite the declaratum], to the 
damage of the said A. B,oi£ , as he said, and there- 
upon he brought suit, &c. And such proceedings were 
thereupon had in our said court at Westminster aforesaid, 
that the said A, B, ought to recover against the said C. D. 
his damages on occasion of the premises *. But because it is 
unknown to our said court what damages the said A. B. 
hath sustained by means of the premises aforesaid ; there- 
fore we command you, that by the oath of twelve good and 
lawful men of your bailiwick, you diligently inquire what 
damages the said ^. B, hath sustained, as well by means of 
the premises aforesaid, as for his costs and charges by him 
about his suit in this behalf expended ; and that you send 
to us [or in C. P. " to our justices," or in Exchequer " to 
our barons,"] at Westminster, on , the inquisition which 
you shall thereupon take, under your seal, and the seals of 
those by whose oath you shall take that inquisition, 
together with this writ. Witness [name of chitf justice or 
chief baron'], at Westminster, the day of , in the 

year of our reign. 



No. 11. 

JUDGMENTS. 

Judgment for the Defendant on Demurrer, 

[Copy the proceedings to the end of the Joinder in Demurrer, 

supra, p. 209, then proceed asfoUows:'] 

Afterwards on the day of {day of signing 

final judgment), come the parties aforesaid by their attorniefl 



APPENDIX. 215 

aforesaid, and thereupon all and singular the premises being 
seen^ and by the court here fully understood, and mature 
deliberation being thereupon had, it appears to the court 
here, that the declaration aforesaid is not sufficient in law, 
therefore it is considered that the said plaintiff take nothing 
by his said declaration, but that he be in mercy, and that 
the said defendant go thereof without day. And it is fur- 
ther considered by the court here, that the said defendant 
do recover against the plaintiff pounds, for his costs and 
charges by him laid out about his defence in this behalf by 
the court here, adjudged to the said defendant, and with 
his consent according to the form of the statute in such 
case made and provided, and that the said defendant have 
execution thereof, &c. 



Judgment after Verdict, 

\Copy the issue to the end of the award of the Venire, and 
proceed as follows .•] 

Afterwards the jury between the parties is respited until 
the [return of distringas or habeas corpora'], day of 
unless shall first come on the [day of sittings or nisi 

prius"], day of at according to the form 

of the statute in that case made and provided for default of 
the jurors, because none of them did appear. 

Afterwards on the [day of signing final judgment], day of 
come the parties aforesaid, by their respective 
attomies aforesaid, [or as the case may be], and 
before whom the said issue was tried, hath sent hither his 
record, had before him in these words : [copy postea.] 

Therefore it is considered that the said A. B. do recover 
against the said C D. his said damages, costs, and charges 
by the jurors aforesaid, in form aforesaid assessed ; and 
also £ for his costs and charges by the court here ad- 
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judged of increase to the said A, JB. with his assent; which 
said damages, costs, and charges in the whole amount to 
£ , and the said C. D. in mercy, &c. 



No. 12. 

FORMS OF PROCEEDINGS BEFORE SHERIFF. 

Form of the Issue when it is directed to be tried by the 

Sheriff'* 

\ After the joinder qf issue proceed as follows .*] 

An^ forasmuch as the sum sought to he recovered in this 
suit, and indorsed on the said writ of summons, does not 
exceed twenty pounds, hereupon on the [teste of writ tf 
trial], day of in the year pursuant 

to the statute in that case made and provided, the sheriff, 
[or the judge of heing a court of record for the 

Recovery of deht in the said county, as the case may be,"] is 
commanded that he summon twelve, &c. who neither, 8tc, 
who shall he sworn truly to try the issue ahove joined be- 
tween the parties aforesaid, and that he proceed to try such 
issue accordingly : and when the same shall have been tried, 
that he make known to the court here what shaU have been 
done by virtue of the writ of our Lady the Queen to him 
in that behalf directed, with the finding of the jury thereon 
indorsed, on the day 9f &c. 
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Form of Writ of Trial 

Victoria, by &c, to the sheriff of our county of 

[or to the judge of being a court of record 

for the recovery of debt, in our county of 
as the case may be."] 

Whereas A. B. in our court before us at Westminster, 
[t>r in our court before our justices at Westminster, or in 
our court before the barons of our Exchequer at West- 
minster, as the case may be,"] on the [date of first writ of 
stanmons'] day of last impleaded C. D, in an action 

on promises, [or as the case may be ;] for that whereas one 
[&c. here recite the declaration as in a writ of inquiry,'] and 
thereupon he brought suit. And whereas the defendant, 
on the day of last, by his attorney, 

[or as the case may be,"] came into our said court and said 
[here recite the pleas and pleadings to the joinder of issue^ 
and the plaintiff did the like. And whereas the sum 
sought to be recovered in the said action, and indorsed on 
the writ of summons therein, does not exceed twenty 
poimds ; and it is fitting that the issue above joined should 
be tried before you the said sheriff of [or judge, as 

the case may be .*} we, therefore, pursuant to the statute in 
such case made and provided, command you that you do 
summon twelve free and lawful men of your county, duly 
qualified according to law, who are in nowise akin to the 
plaintiff or to the defendant, who shall be sworn truly to 
try the said issue joined between the parties aforesaid, and 
that you proceed to try subh issue accordingly; and when 
the same shall have been tried in manner aforesaid, we 
command you that you make known to us at Westminster, 
[or to our justices at Westminster, or to the barons of our 
said exchequer, as the case may 5e,] what shall have hten. 
done by virtue of this writ, with the finding of the jury 
hereon indorsed, on the day of n«2et 

Witness at Westminster, the day of 

in the year of our reign. 

L 



i: 
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Form of Indorsement thereon of the Verdict. 

Afterwards, on the [day of trial^ day of in the 

year before me, sheriff of the county of 

\pr judge of the court of ] came as well 

the within-named plaintiff as the within-named defendant, 
by their respective attomies within-named, [or as the case 
may 6e,] and the jurors of the jury by me duly summoned, 
as within commanded, also came, and being duly sworn to 
try the said issue within mentioned on their oath said, that 
(see ante^ p. 213.) 



Form of Indorsement thereony in case a Nonsuit taJies 

place, 

[After the words "duly sworn to try the issue within 
mentioned" proceed as follows ;] And were ready to give 
their verdict in that behalf; but the said A, B. being 
solemnly called, came not, nor did he further prosecute his 
said suit against the said C. D. 



Form of Judgment for the Plaintiff^ after Trial by the 

Sheriff. 

[Copy the issue and then proceed asfoUows:"] 

Afterwards on the [day of sigmng judgment'] day of 
in the year came the parties 

aforesaid, by their respective attomies aforesaid, [or as the 
case may &«] and the said sheriff, [or judge, as the case may 
be"] before whom the said issue came on to be tried« hath 
sent' hither the said last-mentioned writ, with an indorse- 
misnt thereon, which said indorsement is in these words ; 
to wit, [copy the indorsement 



Tbiemion it is considered 
p. 150.] 



Jke. in the same form as btfore. 
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No. 13. 

PROCEEDINGS IN ERROR. 

Writ of Error to Excheqmr Chamber. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, defender of the faith : 
To our right trusty and well-beloved Thomas Lord Denman, 
our chief justice assigned to hold pleas in our court before 
us \%ffr<im the C. P. " to our right trusty and well-beloved 
Sir Nicholas Conyngham Tindal, knight, our chief justice 
of the Common Bench," if from the Exchequer, " to our 
treasurer and barons of our Exchequer,''] greeting: 
Forasmuch as in the record and proceedings, and also in 
the giving of judgment in a plaint which was in our court 
before us [if from the C. P. " before you and your com- 
panions our justices of the Bench," if from the Exchequer , 
" before you the said barons in our said court of the said 
Exchequer,"] between A, B. and C. D. of a plea of debt (or 
as the form of action vms) as it is said manifest error hath 
intervened, to the great damage of the said C D. as by his 
complaint we are informed. And whereas by a statute made 
in parliament at a session thereof holden at Westminster, 
in the county of Middlesex, in the first year of the reign of 
the late lord King William the Fourth, intituled, " An Act 
for the more effectual Administration of Justice in England 
and Wales/' it was (amongst other things) enacted, that 
Writs of Error, upon any judgment given by any of our 
Courts of Queen's Bench, Common Pleas, and Exchequer, 
should thereafter be made returnable only before the judges, 
or judges and barons, as the case might be, of the other 
two courts in the Exchequer Chamber, any law or statute 
to the contrary notwithstanding ; that a transcript of the 
record only should be annexed to the return of the writ, 
and the Court of Error, after errors were duly assigned 

L 2 
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and issue in error joined^ should, at such time as the judges 
should appoint, either in term or vacation, review tbe pro« 
ceedings, and give judgment as they should be advised 
thereon, and such proceedings and jodgmeat, aa altered or 
affirmed, should be entered on the original record, and such 
further proceedings as might be necessary thereon should 
be awarded by the court in which the original record re* 
mained, from which judgment in error no writ of error 
should lie or be had, except the same were n:iade returnable 
in the High Court of Parliament, as in the said act is more 
fully contained. We, therefore, being willing that the said 
error, if any there be, should in due manner be corrected 
according to the form of the statute aforesaid, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, that if judgment be thereupon given, 
then you distinctly and openly send^ under your seal, to 
our justices of the Bench, and the barons of our Exchequer 
of the degree of the coif, \jf'from the Conamn Pleas,./' to 
our justices assigned to hold pleas in our court before us, 
and the barons of our Exchequer of the degree of the coif/' 
if from the Exchequer, ''to our justices assigned to hold 
pleas in our court before us, and our justices of the Common 
Bench''] in the Exchequer Chamber aforesaid, on 
the day of next ensuing, a transcript of the 

record and proceedings of the plaint aforesaid, with all 
things touching the same and this writ, that the said 
transcript and proceedings, being viewed and examined by 
the ssdd justices and barons [j^Jhm the Exchequer, omit 
" and barons"] they may cause to be further done there- 
upon what of right and according to the form of the statute 
aforesaid ought to be done. Witness ourself at Westminster, 
the day of , in the year of our rdgn. 
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The Return of the Chief Justice of the Q. B. 

The answer of Thomas Lord Denman, the chief justice 
within named. 

The transcript of the record and proceedings whereof 
mention is within made, with all things touching the same, 
I certify to the justices and barons within mentioned, at 
the day and pkce within contained, in a certain schedule 
to this writ annexed, as within I am commanded. 



Assignment of Common Errors. 

In the Exchequer Chamber. 

C D, 1 Afterwards, that is to say, on the day of , 
v. /before the justices of our Lady the Queen of the 
A. B.J Bench, and the barons of the Exchequer of our 
said Lady the Queen of the degree of the coif [if from the 
Common Pteas, " before the justices of our Lady the Queen 
assigned to hold pleas in the court of our Lady the Queen, 
before the Queen herself, and the barons of the Exchequer 
of our said Lady the Queen, of the degree of the coif,'' if 
from the Exchequer, " before the justices of our Lady the 
Queen, assigned to hold pleas in the court of our Lady the 
Queen, before the Queen herself and the justices of our Lady 
the Queen of the Bench,"] in the Exchequer Chamber at 
Westminster, comes the said C. D. hy D. A. his attorney, 
and says that in the record and proceedings aforesaid, and 
in giving the judgment aforesaid, there is manifest error in 
this, that the declaration aforesaid, and the matters therein 
contained, are not sufficient in law for the said A, B. to 
have or maintain his aforesaid action thereof against him 
the said C. 2). ; and also there is error in this, that the 
judgment given aforesaid, by the record aforesaid, appears 
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to have been for the said A. B, against him the said C. D,, 
whereas by the law of the land the said judgment ought to 
have been given for the said C. D, against the said A. B, 
And the said C. D. prays that the judgment aforesaid^ for 
the errors aforesaid, and for other errors in the said record 
and proceedings being, may be reversed, annulled, and 
altogether holden for nought, and that he may be restored 
to all things which he hath lost by occasion of the said 
judgment, &c. 



Joinder in Error. 

In the Exchequer Chamber. 

A.B,^ And hereupon the said A. B. byP.il. his at- 
ats. >tomey, comes and says that there is no error, either 
C. D. J in the record and proceedings aforesaid, or in the 
giving the judgment aforesaid, and he prays that the said 
justices and barons [tti error from the Exchequer, omit ** and 
barons,"] in the Exchequer Chamber here may proceed to 
examine as well the record and proceedings aforesaid, as 
the matters aforesaid above assigned for error, and the 
judgment aforesaid, in manner aforesaid given, may in all 
things be affirmed, &c. 



No. 14. 

OLD FORM OF FIKRI FACIAS. 

FLfa.for Plaintiff' in Assumpsit^ in Q. B, or C. P, 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, defender of the faith, to 
the sheriff of greeting: We command you that 
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you <$aufle to be made of the goods and chattels in your 
bailiwick of C. D. the ram of £ , which in our court 
before us [or m C. P. " before our justices,"] at West- 
minster were awarded to A, B. for his damages which he 
had sustained, as well on occasion of not performing certain 
promises and undertakings as for his costs and charges by 
him about his suit in that behalf expended : whereof the 
said C. jD. is convicted, as appears to us of record, [or in 
C. P. omit '* as appears to us of record"] ; and have you 
that money before us [or in C. P. " before our justices"] 
at Westminster, immediately after the execution hereof [or 
**on ,"] to render to the said A, B. for his said 

damages ; and have you there then, [or in C, P. omit the 
word " then,"] this writ. Witness {name of chief justice) at 
Westminster^ the day of , in the year of 

our reign. 



No. 15. 



OLD FORM OF ELEGIT. 

Elegit, in Q. B. or C. P. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, defender of the faith ; to 
the sheriff of greeting : Whereas A. B. lately in 

our court before us [or in C. P. " before our justices"] at 
Westminster, by the judgment of the same court, recovered 
against C.D.£ , which in our said court were adjudged 
to the said A, B, for his damages which he had sustained, 
as well on occasion of the not performing of certain pro- 
mises and undertakings then lately made by the said C. D. 
to the said A. B, or if in debt " recovered against C. D. a 
certain debt of £ , and also , which in our same 

court were adjudged to the said A, B. for his damages which 
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he had sustained, as well on occasion of the detention of 
the said debt/' or as the form of action was, see the judgment,'] 
as for his costs and charges by him about his suit in that 
behalf expended ; whereof the said C. D. is convicted, as 
appears to us of record, [or in C, P. omit " as appears to us 
of record"] ; and afterwards the said A. B. came into our 
court before us, [or in CP." before our justices," at West- 
minster, and according to the form of the statute in such 
case made and provided, chose to be delivered to him all 
the goods and chattels of the said C. D. except his oxen 
and beasts of the plough, and also a moiety of all the lands 
and tenements of the said C. D. in your bailiwick ; to hold 
to him the said goods and chattels, as his proper goods and 
chattels, and to hold a moiety of the lands and tenements 
aforesaid, to him and his assigns, as his freehold, according 
to the form of the said statute, until the damages [or " debt 
and damages,"] aforesaid should be thereof fully levied: 
therefore we command you, that without delay you cause to 
be delivered to the said A. B., by a reasonable price and 
extent, all the goods and chattels of the said C. D. in your 
bailiwick, except his oxen and beasts of the plough, and 
also a moiety of all the lands and tenements in your bailiwick, 
whereof the said C. D. or any person or persons in trust for 
him, on the day of , in the year of our reign, 

[the day of signing judgment,'] on which day the judgment 
aforesaid was given, or ever afterwards, was seised ; to hold 
the said goods and chattels to the said A, B, as his proper 
goods and chattels, and also to hold the said moiety of the 
lands and tenements aforesaid to him and his assigns as 
his freehold, according to the form of the statute aforesaid, 
until the damages [or, ** debt and damages"] aforesaid shall 
be thereof fully levied ; and in what manner you shall have 
executed this our writ make appear to us [or in C. P. " before 
our justices"] at Westminster, immediately after the exe- 
cution hereof [or, "on "], under your seal and the 
seals of those by whose oath you shall make the said extent 
and appraisement ; and have there then [or in C, P. omii 
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the iBord " then"] thia writ. Witness {name of chief justice^ 
at Westminster, the day of , in the jear 

of our reign, 



CAPiAB AD SATiaFAClENDUU. 

Ca. Sa. in AiswmpsU, in Q. B. or C. P. 

Tictoria, by the grace of God of the united kinffdoin of 
Great Britain and Ireland Queen, defender of the faith ; to 
.the sheriff of greeting : We command you that you 

take C. !D. if he shall be found i 
safely keep, so that you have bis 1 
" before our justices,"] at Westn 
the execution hereof, [or "on 
f . which in our court befor 

our justices,"] at Westminster, 
A. B. for his damages which he i 
cssion of not peiformiog cert^n p: 
made by the said C. D. to the i 

and charges by him about his suit in that behalf expended ; 
whereof the said C. D. is convicted, as appears to us of 
record [or in C. P. omit "as appears to tks of record,"] 
and have you then [or w C. P. omit the word " then,)'] 
there this writ. Witness, (name qfckirf justice,) ft 

Westminster, the day of , in the year of 

our reign. , 
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No. 17. 

NEW FOBM OF BLEOIT. 

Writ of Elegit upon a Judgment in the Court of 
Queen^s Bench, in an Action of Assumpsit 

Victoria, by the grace of God, of the united kingdom of 
Great Britain and Ireland Queen, defender of the faith, to 
the sheriff of , greeting : Whereas A, B., lately in our 

court before us at Westminster, by the judgment of the 
same court, recovered against C. D, £ , which, in our 

said court before us, were adjudged to the said A. B. for his 
damages which he had sustained, as well on occasion of the 
not performing of certain promises and undertakings then 
lately made by the said C. D. to the said A, B,, as for his 
costs and charges by him about his suit in that behalf ex- 
pended, whereof the said C JD. is convicted, as appears to 
us of record, and afterwards the said A, B. came into our 
said court before us, and, according to the form of the 
statutes in such case made and provided, chose to be deli- 
vered to him all the goods and chattels of the said C. D. in 
your bailiwick, except his oxen and beasts of the plough, 
and also all such lands, tenements, rectories, tithes, rents, 
and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in your bailiwick, as the 
said C. D., or any person in trust for him, was seised or 
possessed of on the day of , in the year of our 

Lord , oh which day the judgment aforesaid was en- 

tered up, or at any time afterwards, or over which the said 
C. D, on the said day of (a), or at any time after- 

wards, had any disposing power which he might, without 
the assent of any other person, exercise for his own benefit, 
to hold to him the said goods and chattels as his proper 
goods and chattels, and to hold the said lands, tenements, 

(a) The day on which the judgment was entered up. 
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rectories, tithes, rents, and hereditaments respectively, ac- 
cording to the nature and tenure thereof, to him and to his 
assigns, according to the form of the said statutes, until the 
damages aforesaid, together with the interest upon the said 
sum of £ , at the rate of £4 per centum per annumt from 
the day of , in the year of our Lord (a), shall 
have heen levied. Therefore we command you that without 
delay you cause to he delivered to the said A, JB., hy a 
reasonable price and extent, all the goods and chattels of 
the said C. D. in your bailiwick, except his oxen and beasts 
of the plough, and also all such lands, tenements, rectories, 
tithes, rents, and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, in your 
bailiwick, as the said C. D., or any person in trust for him, 
was seised or possessed of on the said day of , 

or at any time afterwards, or over which the said C. D. on 
the said day of , or at any time afterguards, had 

any disposing power which he might, without the assent of 
any other person, exercise for his own benefit, to hold the 
said goods and chattels to the said A. B. as his proper 
goods and chattels ; and also to hold the said lands, tene- 
ments, rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof, to him and to 
his assigns, until the damages aforesaid, together with 
interest as aforesaid, shall have been levied. And in what 
manner you shall have executed this our writ, make appear 
to us at Westminster, immediately after the execution 
thereof, under your seal, and the seals of those by whose 
oath you shall make the said extent and appraisement, and 
have there then this writ. 
Witness, Thomas Lord Denman, at Westminster, the 
day of , in the year our Lord 



(a) The day on which the judgment was entered up ; or, in case 
the judgment was entered up prior to the Ist of October 1838, say 
from the 1st day of October, in the year of our Lord 1838. 
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No. 18. 

NSW FORM OF FIERI FACIAS. 

Writ of Fieri Facias an a Jttdgment in the Court of 
QueerCs Benchy in an Action of Assumpsit* 

m 

Victoria, by the grace of God, of the united kingdom of 
Great Britain and Ireland Queen, defender of the faith, to 
the sheriff of , greeting : We command you that of the 
goods and chattels of C. D. in your bailiwick you cause to 
be made £ which A, B. lately in our court before us 

at Westminster recovered against him for his damages 
which he had sustained, as well on occasion of the not per- 
forming certain promises and undertakings then lately 
made by the said C. D. to the said A, J3., as for his costs 
and charges by him about his suit in that behalf expended, 
whereof the said C. D. is convicted, as appears to us of 
record, together with interest upon the said sum of £ , 

at the rate of £4 per centum per annum, from the day of 

, in the year of our Lord , on which day the 

judgment aforesaid was entered up, and have that money 
with such interest as aforesaid before us at Westminster, 
immediately after the execution hereof, to be rendered to 
the said A, B. for his damages and interest as aforesaid, 
and that you do all such things as by the statute passed in 
the second year of our reign you are authorized and re- 
quired to do in this behalf. And in what manner you shall 
have executed this our writ make appear to us at West- 
minster, immediately after the execution thereof, and have 
there then this writ. 

Witness, Thomas Lord Denman, at Westminster, on the 
day of , in the year of our Lord 
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No. 19. 

SCIRE FACIAS. 

Scire Facias to revive a Judgment 

Victoria, by the grace of God of the united kingdom of 
Great Britain and Ireland Queen, defender of the faith, to 
the sheriff of greeting : Whereas A, B., lately in our 

court before us at Westminster,, by the judgment of the 
same court recovered against C D. as well a certain debt of 
£ as also £ which in our same court were awarded 
to the said A. B. for his damages which he sustained, as 
well by reason of detaining the ssdd debt, as for his costs 
and charges by him about his suit in that behalf expended, 
whereof the said C. D, is convicted, as by the record and 
proceedings thereof still remaining in our same court mani- 
festly appears. And now, on behalf of the said A. B. in our 
same court, we are informed, that although judgment be 
thereupon given, yet execution of the debt and damages 
aforesaid still remains to be made to him : wherefore the 
said A, B. hath humbly besought us to provide him a 
proper remedy in this behalf ; and we, being willing that 
what is just in this behalf should be done, command you 
that by honest and lawful men of your bailiwick you make 
known to the said C. D. that he be before us at West- 
minster, on to show if he has or knows of any thing 
to say for himself why the said A. B, ought not to have 
execution against him of the debt and damages aforesaid, 
according to the force, form, and effect of the said recovery, 
if it shall seem expedient for him so to do ; and further to 
do and receive what our said court before us shall then and 
there consider of him in this behalf, and have you there the 
names of those by whom you shall so make known to him, 
and this writ. Witness {name of chitf justice,) at West- 
minster, the day of , in the year of our 
reign. 
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No. 20. 
WRIT OF CAPIAS. 

Victoria, &c. To the sheriff of or to the constable 

of Dover Caitle, or to the mayor and bailiffs of Berwick- 
upon .Tweed, [or as the case may be,"] greeting: We com- 
mand you that you omit not by reason of any liberty in 
your bailiwick, but that you enter the same, and take C. D. 
if he shall be found in your bailiwick, and him safely 
keep until he shall have given you bail, or made deposit 
with you according to law, in an action on promises [or, of 
debt, &c.] at the suit of A. B, , or until the ssdd C. D. 

shall by other lawful means be discharged from your 
custody. And we do further command you that on exe- 
cution hereof you do deliver a copy hereof to the said C. D. 
And we hereby require the said C D, to take notice, that 
within eight days after the execution hereof on him, in- 
clusive of the day of such execution, he should cause 
special bail to be put in for him in our court of to the 

said action, and that in default of so doing such proceed- 
ings may be had and taken as are mentioned in the warning 
written or indorsed hereon. And we do further command 
you, that immediately after the execution hereof you do re- 
turn this writ to our said court of , together with the 
manner in which you shall have executed the same, and 
the day of the execution thereof; or if the same shall 
remain unexecuted, then that you do so return the same at 
the expiration of one calendar month from the date hereof, 
or sooner if you shall be thereto required by order of the 
said court or by any judge thereof. Witness at West- 
minster, [or as the case may be"] the day of 
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Memorandum to be subscribed to the Writ 

This writ is to be executed within one calendar month 
from the date thereof, including the day of such date, and 
not afterwards. 



A Warning to the Defendant. 

If a defendant, having given bail on the arrest, shall omit 
to put in special bail as required, the plaintiff may proceed 
against the sheriff or on the bail bond. 



Indorsements to be made on the Writ. 

Bail for pounds by order of [naming the judge making 
the order,"] dated this day of 

This writ was issued by E. F, of , attorney for the 

plaintiff [or plaintiffs] within named. 

Or, 

This writ was issued in person by the plaintiff within 
named, who resides at [mention the city, toum, or 

parish, and also the name of the hamlet, street, and num- 
ber of the house of the plaintiff's residence, if any such 
there be.] 
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Abatement, pleas in, 63. 

of Action, 154. 
Account, Action of, 36. 
Actions, 1. 

Real, 34. 

Mixed, 34. 

Personal, 34. 

£z contractu, 35. 

Ex delicto, 35. 
Addition of party making Affidavit, 24. 
Advocates, 10. 
Affidavits, 23. 

.Aldemey — ^not deemed beyond seas, 38. 
Alias Writs, 49. 
Allocatur Exigent, 54. 
Allowance of Bail, 191. 

ofWrit of Error, 167. 
Ambassadors, 181. 
Amendments, 112. 
Appearance, 57. 
Argument, 

of Demurrers, 84. 
on Writs of Error, 160. 
Array, challenging, 108. 
Arrest of defendant, 178. 
of Judgment, 132. 
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Asngnment of Errors, 159. 

ofBaH Bond, 193. 
Assizes, 103. 
Assumpsit, 36. 
Attachment, 29. 
Attomies, 11. 
Audita Querela, 155. 



B. 



Bail 

to the sienS, 186. 

above, 188. 

in Error, 158. 

Bond, 186. 

Court, 8. 

Piece, 189. 
Barons of Exchequer, 7. 
Barristers, 10. 
Bill, of Exceptions, 1 15. 
Bishop, direction of Process to, 168. 
Brief, 101. 



C. 



Capias ad satisfaciendum, 168. 

Utlagatum, 55. 
Case, Action on the, 35. 

Special, tee Special Case. 
Certificate, 

of an Attorney, 10. 

of Judge respecting Costs, &c., 121. 
Certifying Record, 89. 
Challenge of Jurors, 108. 
Chief Baron, 7. 
Chief Justices, 7. 

Colonies, examination of Witnesses in, 101. 
Commission of Judges, 96. 
Commissioners for taking Bail, 189. 

for taking Affidavits, 25. 
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Commitment for disobedience to Rule of Court, 29. 

Common Pleas, Court of, 1. 

Confession, Judgment by, 133. 

Contempt of Court, 29. 

Contingent Damages, 98. 

Continuance of Process, 40. 

Costs, Interlocutory, 28. 

final, 140. 

for Plaintiff, 141. 

for Defendant, 144. 
Covenant, Action of, 36. 

Coverture, effect of on Statute of Limitations, 38. 
Counsel, 10. 

Counts in Declaration, 61. 
Courts, 1. 
Court of Requests Acts, 150. 



D. 



Darrein Continuance, 75. 
Death of Party to Action, 154. 

of Prisoner in Execution, 169. 

of Principal before return of Ca, So, 197, 
Debt, Action of, 36. 

Affidavit of, 181, 
Declaration, 60. 
Default, Judgment by, 73. 
Demand before Action, 41. 

particulars of, 76. 
Demurrer, 84. 

to Evidence, 114. 
Deposit in lieu of Bail to Sheriff, 187. 
in lieu of Bail to Action, 191. 
Detinue, 36. 
Discontinuance, 133. 
Distringas, 50. 
Distringas Juratores, 97. 
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E. 



East Indies, Witnesses in, 101. 

Ejectment, 34. 

Elegit, 169. 

Enlarging Role of Court, 28. 

Entering Cause for Trial, 103. 

Equitable Jurisdiction of Court, 15. 

Error, Writ of, 156. 

Evidence, 101. 

Exchequer, Court of, 1. 

Execution, 162. 

Exemption from Arrest, 181. 

from serving on Juries, 105. 

frtnn Costs, 146. 
Exigi Facias, 54. 

F. 

False return, 194. 

Favour, challenge to, Me Challenge. 

Feme Coverte, Statute of Limitations does not run against, 38. 

Fieri Facias, Writ of, 163. 

de bonis Ecclesiasticis, 168. 



G. 

Growing Crops, seiscure of under ^.yb. 164. 

H. 

Habeas Corpora Juratorum, 95. 

Habeas Corpus, to bring up Witness, 101. 

Holidays, 14. 

House of Lords, error to, 156. 
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Immaterial Issue, consequence of, 132. 

India, Witnesses in, 101. 

Indorsements, on Process, 45. ■^' 

Infancy, effect of on Statutes of Limitations, 38. ' 

Inquiry, Writ of, 134, 

Insanity— prevents Statute of Limitations from mniiingy 38. i 

Inspection, of Documents, 79. ^ 

Interest, on Writ of Error, 162. 

Interlocutory Judgment, 133. 

Costs, 28. 
Interpleader, 21. ' 

Irregularity, setting aside proceedings for, 16. 

when waived, 16. 
Issue, 91. 

J. 

Joinder of Counts, 61. 

of Pleas, 65. -. 

in Error, 160. ., 

Judges, 7. ^^ 

Judge's Order, 31. . 

.',''..11 

Judgment — ^interlocutory, 133. 

final, 133. 

for Plaintiff, 133. 

for Defendant, 133, 
Judgment Roll, 138. 
Jurisdiction of Courts, 7. 
Jury, Common, 103. 

Special, 103. 
Jury Process, 95. 

L. 

.... . s 

Lands, Seizure of in Execution, 170, 

Levari Facias, 163. 

Limitation of Actions, 37. .. ^ .. 

Lords, House of, Writ of Error in, 1561 

Lunacy, aee Insanity. 
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M. 



Marriage, Scire Facias in consequence of, 176. 

Member of House of Commons, privilege, 181. 

Memorandum, to Process, 45. 

Misbehaviour of party or jury ground for new trial, see New Trial. 

Mixed Actions, 34. 

Money, Seizure of, in Execution, 166. 

Motions, 23. 

N. 

New Trial, 125. 

Nisi Prius, Trial at, 110. 

Nisi Prius Record, 93. 

Non Compos Mentis, tee Insanity. 

Non Obstante Veredicto, Judgment, 131. 

Non Pros, 71. 

Nonsuit, 115. 

Notice of Action, 41. 

of Trial, 93. 

, to plead, 73. 

to produce Documents, 102. 
Nul Tiol Record, Issue of, 88. 
Nunc pro Tunc, Judgment Entry of, 140. 

O. 

Officers of Courts, 9. 

Order of Judge, see Judge's Order. 

Outlawry, 52. 

Oyer, 78. 



Panelof Jury, 97. 
Particulars of Demand, 76. 
Peers, cannot be arrested, 181. 
Pleadings, 58. 
Pluries, Writs, 49. 
Point reserved, 1 13. 
Polls, Challenging, 108. 



INDBX. 239 



Postea, 118. 
Praecipe, 47. 

PrivOege of Attoniies, 181. 

of Members of Parliament, Peers, &c 181. 
Proceedings, Setting aside, 16. 
Process in General, 42. 

by Summons, 43. 

by Distringas, 50. 

Capias, 178. 

of Outlawry, 52. 

to Convene Jury, 95. 

to Procure Witnesses, 101. 

of Execution, 162. 
Proclamation, Writ of, 54. 
Proviso, Trial by, 100. 
Puis Darrein Continuance Plea, 75. 
Putting off Trial, 100, 101. 



Q. 



Qualifications of Jurors, 103. 
Quare Impedit, 35. 
Queen's Bencb, Court of, 1. 



R. 



Real Actions, 35. 

Rebutter, 75. 

Record, 59. 

Record of Nisi Prius, 93. 

Rejoinder, 75. - 

Release of Errors, Plea of, 160. 

Repleader, 132. 

Replevin, 36. 

Replication, 75. 

Requests, Court of, Actf concerning^ 150. 

Reserving Point, 113. 

Retraxit, 133. 

Return of Writs, 43. 

Roll, 59. 

Rules of Court, 23. 
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s. 

Scire Facias, 174. 
Serjeants at Law, 10« 
Service of Writs, 47. 

Rules, 26. 

of Allowance of Writ of Error, 157. 
Setting aside Proceedings, 16. 
Sheriff an Officer of the Courts, 11. 

his Duty on Writ of Distringas, 51. 

on Capias, 184. 

on Jury Process, »ee Jury Process. 

on Writs of Execution. See Fieri Facias, Capias ad Satis- 
faciendum, Elegit. 

ruling him to return Writ, 194. 

to bring in Body, 194. 

staying Proceedings against, 194. 

Trial before, see Trial, Writ of. 

Execution of Inquiry before, see Inquiry, Writ of. 
Sittings, at Nisi Prius, 102. 
Special Case, 86. 
Special Jury, see Jury. 
Special Verdict, 118. 
Statutes of Lhnitations, 37. 
Stet Processus, 133. 
Subpcena, 101. 
Summons, Writ of, 43. 
Simmions and Order, 30. 
Surrebutter, 75. 
Surrejoinder, 75. 

T. 

Tales, 109. 

Taxation of Costs, 9. 

Taxes, payment of on Execution, 165. 

Terms, 12. 

Testatum Writs, 47. 

Teste of Writs, 43. 

Time for Declaring, 72. 

Transcript of Record on Writ of Error, 158. 
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Traverse, 64. 
Trespass, Action of, 35. 
Trial, different sorts of, 88. 

by Jury, how conducted, 110. 

Writ of, 87. 
Triors, 109. 
Trover, Action of, 35. 
Trust Property, Seizable in Execution, 171. 

V. 

Vacation, Proceedings in, 13. 

Vacating Judgment, 155. 

Variances, Amendment o^ we Amendment. 

Venire Facias Juratores, 95. 

Venire de novo, 130. 

Venue, 62—81. 

Verdict, 118. 

View, 107. 

W. 

Withdrawing Juror, 116. 
Withdrawing Record, 100. 
Witnesses, 101. 
Writs, Nature of in general, 42. 

of SummQUS, 43. 

Distringas, 50. 

Capias, 178. 

Alias, see Alias Writs. 

Pluries, tee Pluries Writs. 

Testatum, m6 Testatum Writs. 

Exigi Facias, 54. 

Proclamation, 54. 

Foreign Proclamation, 54. 

Allocatur Exigent, 54. 

Capias Utlagatum, 55. 

Levari Facias, 163. 

Venire Facias Juratores, 95. 

Habeas Corpora Juratorom, 95. 

Distringas Juratores, 95. 

Habeas Corpus ad Test' Icandum, 101 . 

M 
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Writs, Subpoena, 101. 

Subp<Bna Duces Tecum, 101. 

of Trial, 87. 

of Inquiry, 134 
Fieri Facias. 163. 
Capias ad Satisfaciendum, 168. 
Elegit, 169. 
Bestitntion, 162. 
Audita Querela, 156. 
Error, 156. 
Scire Facias, 174. 
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THK END. 
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